
Chapter 2: INSTRUKENTS ---- WHICH Am AUTHORIZED - - TO BE RECORDED 
( a y v e r s i t y  of Southern ~ a l i f o r n i 3  

I. INTRODUCTION 

There a r e  various s t a t u t e s  providing f o r  the  recordation of instruments. 
The s t a t u t e  which i s  most i ~ o r t a n t  f o r  the  purposes of LXs paper can be 
terned the General Recording S ta tu te .  Tnis s t a tu t e ,  Government Code Secticn 
27280, p e m i  recordationofcertain documents which meet the  require- 
ments of t he  s ta tu tory  def in i t ion  of "conveyances." C i v i l  Code Sections 
1213, 121h, 1215, 1217 provide for  the  e f f ec t  of recordation and the e f f ec t  
of f a i l u r e  t o  record in general. 

In addit ion to the  general s ta tu te ,  there  a r e  a s e r i e s  of s t a tu t e s  pro- 
viding individual ly  f o r  the recordation of spec i f ic  i n s t m e n t s  which do not 
meet t he  s ta tu tory  def ini t ion of the term "conveyance." These can be terined 
S ~ e c i f i c  Recor6ing Statutes .  - 

When an instrument which i s  authorized by the general recording stat,ik 
is properly recorded, the res i l l ts  =e a s  follows: 

(1) A pr ior  purchaser who properly records his instrument before a 
subsequent purchaser records w i l l  have pr ior i ty .  A t  common law 
the  purchaser tho was first in time m s  given p r io r i t y .  By record- 
ing, the  purchaser re ta ins  t h i s  p i o r i t y  and i s  protected against  
subsequent purchasers. 

( 2 )  The record of theinstrument  operates a s  constructive notice to  
subsequent purchasers and mortgagees, preventing them from qualifg- 
ing as bona f i d e  purchasers. C i v i l  Code Section 1213. 

(3)  A subsequent purchaser o r  mortgagee who records h i s  instrument 
f irst  i s  generally protected against  p r ior  instruments which have 
not  been recorded. C iv i l  Code S e c t i o m .  

) The or ig ina l  record of such instrument o r  a ce r t i f i ed  copy of the 
record of such instrument i s  a d z s s i b l e  in evidence w i t h  the same 
force  and e f f e c t  as the  or ig ina l  instrument. Code of C i v i l  Ro -  
cedure Section 1951. 

When such an  instrument is not properly recorded, C i v i l  Code Section 
12L4 provides t h a t  it w i l l  be void as against  subsequent purchasers o r  mort- 
gagees who acquire i n t e r e s t s  in the  property in good faith, f o r  value, with- 
out  notice,  and who record t h e i r  instruments first. The instrument is valid, 
however, between t h e a e s  and purchasers with not ice  according t o  the terms 
of C i v i l  Code Section 1217. 

The purpose af this sect ion will be tc determine which documents a r e  
authorized by the general recording s t a tu t e .  Government Code Section 27280 
establ ishes  vfiat instruments may be recorded. It provides t h a t  Rq ins t ru-  



cent  or jnr'.~ment a f f ec t i r ?  the titl? o r  ~ s z i c n  .- or' m r t v  _-I EL:; li? -- 
rwsrdeed p r s u a n t  t o  t h i s  chapter," The Civi l  Cotie 1213 an< 121!r 
prcvide for the e f fec t  of recordir:: or f e i l w e  t o  record a s  sta+,ed above. 
The?, however, apply on:>- t o  "cmve,pnces .I' It is, theref ore, necessary 
t o  determine what a "ccnveyance" consists of f o r  the  purpose of these sec- 
t ions of the  code. I f  the document in question meets the requ2rexer.t~ of 
t h i s  t e rn  it w i l l  be authorized t o  be recorded and &en recorsed %ill hevs 
t t ~ e  e f fec t s  d i s c u s e d  abwe. If it does not meet these reguiremer,ts the 
i ~ s t r m e n t  w i l l  be treated a s  i f  it had never been recor6ed. See CIialjter 
7 for  a discfission of the e f fec t  of recording an u n ~ l % c r i z e d  instrument. 

The stat,lltory def in i t ion  of the te rn  "conveyance" is i n  Civil  Code 
Section 1215 and i s  e s  f o l l m s :  "Everp instrument i n  wri t ing by &lch sny 
e s t z t e  - or j n t x e s t  i n  r e a l  property i s  created,  aljened, mort~aged, O r  e?- - - - 
curioerrd or by ~ k c h  the  t i t l e  t o  any r e a l  ~ ~ e r t y  m y  be affected, ex- -- ---- - - - 
cept w i l l s  ." There are ,  theref ore, two basic  requirements of a-.%&veg- 
an:en: 

(1) The document mst const i tute  an " i n s t m e n t "  a s  deficed by tt-e 
court,s. 

!21 The document must a f f e c t  - r e i l  propertx i n  the manner dsci?'_t.r_g 
bp 'Jioil  Code Section 1217.- 

These two r e ? u i r e ~ e n t s  w i l l  be discussed individually. 

The def in5t icr  of t h e  term "instrument" was established by the co - r t  
i n  Eoag v Hmard(1) and has been applied consistently by slibsequefit cases - -- 
i n  6 e t e r r A ~ r . j  what documents meet the requirements of an "instzm.erit." 
?he &fin: t i on  is: r s i ~ e d  and delivered - -  by one persox t o  
another, n f e r  - - g i n  a -. I - 1 ,  PRLPZTI - 07 L ~ T -  
i n r  a r i e h t  t o  & debt or  dutv."  There have been m a w  decisions icvolrir :  - "  -~ - ~ 

the question of whether a par t icular  docment i s  an "instrument" witk.% 
the meaning of the general recording s ta tu te .  Som of the important de- 
cisions a r e  discussed below. It must be remembered t h a t  a document wy 
not be c lass i f ied  a s  an " in s t r rnen t "mder  the general s ta tu te ,  but nia:: 
s t i l l  be capable of recordation under a spec i f ic  s ta tute .  I n  such a si:.- 
uation it  w i l l  be necessary t o  r e f e r  t o  t h a t  s p c i f i c  s t a t c t e  and the 
cases in te rpre t ing  it t o  determine what tte e f f ec t  of recording and f a i l -  
ure t o  record wi l l  be. For example, a special  s t a t c t e  involving recor&::p 
of hiecbnics' Liens i s  povided, a special  s t a tu t e  involvine Declaratiora 
of Iiomesteads is provided, 5 -- ceters .  These s t a tu t e s  each provide for  t>e  
e f f ec t s  ofrecording or the court decisions have interpreted what t he  ef- 
f e c t s  mould be *.en an in s t rmen t  covered by t h a t  ~ r t i c u l a r  s t a t c t e  i s  
recorded. T h i s  w i l l  be discl~ssed b l o w  i n  more &ta i l .  

The f i r s t  part of this chapter w i l l  discuss which documents a r e  " i r ~  
strwnents" under the gener.1 rncordinp s ta ta te .  The second par t  %Ti1 ?is- 
cuss the acestion of whether the " jnst rments"  a f f s c t  r e a l  property. 



11. DOCUMEl4T MUST BE AN "INSTRIRWT" --- 
A. NOTICES OF HECHANICS LENS ( ~ o v e m e n t  Code Section 27322, Code - 

of civil-procedure Section U86) 

In the case of v Munie,(2) it was held that  a Mechanicst Lien 
was not an "instrument under the 18SO Registry Act. The Mechanicst Lien 
Act, however, provided for  its recordation, and provided that  when recorded 
the Mechanics' Lien would have priority over claims asserted by subsequent 
purchasers.(3) The statute a t  that time did not, however, protect a l ien 
claimnt of this type against interests created under prior unrecorded 
instruments. The resul t  in Rose v M e ,  therefore, was that a prior unre- 
corded mortgagee was given priority over a subsequent mechanics' l ien  claim- 
ant  wko had properly recorded his Fastnuaent. 

Another explanation of this result  is that  the general recording ac t  
provides fo r  the protection of subsequent purchasers or mortgagees. It 
does not protect subsequent creditors. Therefore, it is only a subsequent 
purchaser or mortgagee who can assert the fai lure of a prior party to record 
his instrtunent. A subsequent creditor, such as a Mechanicst Lien claimant, 
cannot assert this  failure, and therefore, takes subject to the rights under 
the prior uurecorded instrument. T h i s  i s  i n  fac t  a more proper explanation 
of the situation than the holding that a Mechanics' Lien i s  not an 'instm- 
merit." 

The present statute providing for Mechanicsf Liens was passed in pur- 
suance of authority given the Legislature by Article XX, Section 15 of the 
California Constitution:'This provision guarantees a l ien t o  mechanics, 
artisans, and Laborers upon the property they have worked on. It states: 
"Mechanics, materialmen, artisans, and laborers of every class shall  have 
a l i en  upon the property upon which they have bestowed labor or furnished 
materials, for  the value of suoh labor done and materials furnished; and 
the legislature sha l l  provide, by l a w ,  for  the speedy and efficient  enforce- 
ment of such liens." 

The legislature has provided in Section l l83 of the Code of Civil Fro- 
cedure that  mechanics, materialmen, contractors, subcontractors, e t  cetera 
who do work or furnish materials in connection vith c o n s t r u c t i ~ n ~ ~ t e r a t i o n ,  
e t  cetera of a building, o r  other structure, "shall have a l ien upon the - 
property upon which they have bestowed labor or furnished materials, for the 
value of such labor done and materials furnished and for  the value of the use 
of such appliances, team or power ..." The l ien i s  limited t o  the amount in 
the contract, provided the l ien claimant has notice of the contract &en he 
performs the work. The contract mey be recorded and this given constructive 
notice to the workers who may not then claim to be without notice of the con- 
tract.  Section l l83 goes even fiuther and states that f i l ing  the contract 
gives "actual noticen to a l l  persons performing wrk  or furnishing materials. 

Although the l i en  arises &en the materials are f'urnished, it is not 
enforceable u n t i l  the l i en  claim i s  filed. Section ll.87 provides for  the 



f i l i n g  of t h e  l i e n  claim. Time and place of Recording such claim a r e  dis- 
cussed in Chapter-3. It must be f i l e d  lsithin a ce r t a in  time limit or the 
l i e n  w i l l  not be given p r i o r i t y  under Section 1186 of the Code of C i v i L  
Procedure.(h) 

If properly recorded, the Mechanics1 Lien has p r io r i t y  over a q  l iens ,  
mortgages, or other encumbrances "which may have attached subsequent t o  the  
t h e  *en the building, improvement, structure,  or work of improvement i n  
connection with which the l i e n  claimant has done his work or furnished his 
material, was ~omnenced,~ according t o  Section 1186. 

I n  addition, the  code n m  protects a Yechanics' Lien claimant against  
a pricn. unrecorded instnmwnt. This remedies t he  s i t ua t ion  vhich the  court 
faced in Rose v k n i e .  Section 1186 n m  prwides  that such a l i e n  i s  pre- 

p-- 

f e r r e d  " to  any l ien,  mortgage, deed of trust, or other encumbrance of which 
the  l ienholder hsd no notice, and which was uwecorded a t  t he  time the 
building, bprovement, s t ructure  or work of improvement with which the 
l i e n  claimant has done his work or furnished his material  was ccmraenced." 

It should be noted t h a t  t he  protection given by the s t a tu t e  r e l a t e s  
back t o  t he  time *en the work on the building w a s  cwmenced. The n3tice 
which a r i s e s  a s  the r e su l t  of recordation of an ninstrumentn under Civil 
Code Section 1213 begins when the  instrument i s  properly transcribed and 
r e l a t e s  back merely t o  t he  date of f i l i n g  the i n s t rmen t  f o r  record. As a 
r e s u l t  of t h i s  &st inct ion a l i e n  claimant is protected against  ce r ta in  in- 
struments recorded before any record is  made of the Mechanics1 Lien clair?.(5! 
This is  one of the defects of the Recording -tern in that it plts a pur- 
chaser or mortgagee on notice of a Mechanics1 Lien which may not have been 
f i l e d  a t  t he  time the p.rchser or mortgagee recorded his instrument. This 
i s  one of the off t he  record m t t e r s  which a plrchaser i s  pt on notice of. 
It is  similar, hmever, t o  i n t e r e s t s  acquired by adverse possession, since 
it is  w s s i b l e  f o r  the  subsequent pu'chaser t o  make an investigation of the 
land involved and determine whether a building had been started.(6) 

B. WAIT OF ATTACHK%EVT (Government Code Section 27322; Code of C i v i l  -- 
Procedure 5h2a) 

Hoa v Howard,(7) the  case which established the def ini t ion of an "in- 4- s t m e n t  , held t h a t  the l i e n  of an attachment was not within the def ini t ion.  
The court  held t h a t  the word "instrumentn Is not used i n  t h e  code t o  embrace 
a f i t  of any kind issued by a court, or off icer ,  or any authority. In two 
s l i b seq l~n t  &es, People v F'raser(8)-and ~oorman-v Wallace, (9) the court  ex- 
panded the def ini t ion estzblished in  ad t o  mean an "agreement" 
signed and delivered by one person t o  ulot6e-sferring the  t i t l e  to ,  - 
or  giving a l i e n  on, property or giving a r i g h t  t o  a debt or duty. This is 
b e t t e r  than the terminology "some paper1' a s  used i n  the  Hoag -- v Howard defi- 
n i t ion .  &fined in the nnnner of the  Fraser and Foorman cases it i s  c l ea r  
t h a t  a w r i t  of attachment i s  not an agreement and therefore, should not be 
c l a s s i f i e d  as an  "instnnnent ." 

When a copy of the w r i t  of a t t a c h n t  i s  recorded, there  are two re- 



s x l t s .  S c r t l c n  jL7a of th? Co,:e of C i l r i l  Procedure prw3des  tl:at "The l i e n  
of t h e  at+achment on r e a l  p r o ~ r t y  a t t aches  and becmes  e f f e c t i v e  upon t h e  
r ecc r$ i? r  of a c o ~  of the  w r i t ,  together  with a desc r ip t ion  of t h e  p r o y r t y  
a t t a c : e 6 ,  211.2 a notiice t .hat  it i s  a t tached viith the coanty recorder  of t ze  
c c ~ n t y  w h e r e i n  s a i d  r e a l  proLwrty is  si tuated."  

2-7 attachment, l i e n  is genera l ly  pro tec ted  from t h e  ti.re it. i s  f?. l=d 
a s i n s t  subsequent, l i e r s ,  m o r t p ~ e s ,  and o ther  claims a s s e r t e d  by other  Fr-  
ties a::ainst t h e  p o p r t y  i n  question.(l '3) I n  this r e s ~ c t  t h e r e  would be 
geY:eral ly no d i f f e rence  wiether  t h e  wit of a t t a c h m n t  is  tem.ed an " ins t ru -  
ment" o r  not. 

There is, howex?r, a d i f f w e n c e  as t o  t h e  quest ion of p r i o r i t y  betviesn 
a p i o r  unrecorded i n s t r m e n t  and a subsequent w r i t  of at tachnent .  Since an 
a t t a c b e n t  is no t  pro tec ted  under Cfv;,l Code Sect ion 121L bew'se it i s  no t  
an " i n s t r ~ m e n t " ,  a p r i o r  unrecorded deed o r  mortgage or  o ther  e n c m r a n c e  
w i l l  be  given p r i o r i t y  w e r  the  subsequent attachment l i e n .  This Esans t h a t  
a claimant  of an a i t achnen t  l i e n  i s  protec ted  aka ins t  subseqilent encunbrances 
r e c ~ r e e c ?  o r  n s t ,  but is not p ro tec ted  a;zir.st p r i o r  enczrhrirces rihether r;.- 
corded o r  not.  This was t h e  holding in Hoag - v - -- b v a r d ( l 1 )  ! ased on t h e  f a c t  
t h z t  3 i u : l  Code Sect icn  121L which i s  p ro tec t ion  t o  subsequent purchasers 
zk ~.or t?gces  only p r o t e c t s  persons w5o c l a i n  under s n  " ins~runen t . "  k w r i t  
cf a t + a c . k e n t  i s  no t  an  instrument  and therefore ,  a Amrson c l z 7 b L ~ g  under it 
i s  not pro tec ted  under C i v i l  Code Sect ion  121L. 

A S - t t z r  analys5.s of the problem, howver ,  w x l d  're t o  hol6  ti^?. :icl 
" so& S.-ct.;.on 121L p r o t e c t s o n l p  subsequent px -chse r s  or  mortgagezs who con- 
y l y  wi th  its t . ems .  It &es no t  a p ~ l y  t o  a subsequent c r e d i t s r ,  ~;hirl- ? 

c l b b z n i  > ~ . r i e r  a w r i t  of a t t a c h n m t  moult; be. 

4. ccla i~z- i t  under an  " ins t r ,mentn  which meets t h e  requiraments  of t h e  
above &finAtion woul? be p ro t sc t ed  in a s i t w t i o n  E k e  t h j s  a;;ir.st n ' 3 ~ i 3 ~  
. Lieccr le2  .T .. in=*-nment, provided he complied wi th  t h e  rpqujrements of the 
3 i i+ l  C c k ?  Sect ion  121i .  

Another dif ference  i s  f o ~ n d  i n  t h e  e f f e c t  of f a i l u r e  t o  record. 31en 
an  "i?stnme:t" a s  d e f i ~ e d  a b m e  by Hmg v Hownrd{l?! i s  nc t  recorded it re-  
zshs v a l i d  as betweer. t h e  p a r t i e s .  Tti; merel:r i n e f f e c t j v e  as ins t  cer-  
t a i n  Lnh2rd pa r t i e s .  @hen a mit  of attachment i s  no t  recorded no l i e n  ex- 
ists. The Code of C i v i l  Procedure Sect ion  5b2a r e q d r e s  t h e  w r i t  t o t e  re-  
corded hefore anv r i e h t s  w i l l  be c rea ted  under it. "The l i e n  of t h e  a t t ach -  - - -. - . . - - -" b 

ment on r e a l  property a t t a c h e s  and becones e f f e c t i v s  -- upon t h e  recording -. - . of a 
ccpy of t h e  wri t . . . "  

J?'DC4;.:l:T L I E "  ( a v e r m e n t  Code Sect ions 27322, 27326, Code of P i v i l  ". - --- - -  
Procerkre Sect ion  67L) 

The "instrument" i s  used i n  C i v i l  Code Sect ion 1107 i n  t h e  sane 
manner a s  it i s  used i n  t b e  general  recording  s t a t v t e .  Tnis sec t ion  s t a t e s :  
"";very p a n t  of an e s t a t e  i n  r e a l  property i s  conclusive a;rairs t  t he  p a n t o r ,  



,?lso aC?.inst ever:.nne subseq~~ent.l>- clairran - -under , 2xzey;t a  z?urc!aser or 
enclunbrancer who i n  good f a i t ?  and f o r  a  vval1;able cornidera t ion  ic:.:ires a 
t i t12  o r  l i e n  by an -- i n s t m e ~ t  t h ~ t  i s  f i rs t  duly recorded." 

This code s e c t i o n  can be i l l u s t r a t e d  a s  follows: 

( 1 )  O conveys h i s  i n t e r s s t  in 3lackacre t o  X, who fiiils t o  rscord. 

(2) b s i t b s e o u e ~ t l y  conveys t o  Y, by m a n s  of 2 proper " ins t r~unent"  a r t  
Y records before  I! records.  

Url,ier C i v i l  Code Sect ion  1137, Y u;ould be &<-?e? ~ ~ r i o r i t y  over Y; $Y%C 'J.5 

~ i o r  i n  time, b u t  subseqlent  i n  recordin?. 

This i s  t h e  same r e s 7 ~ l t  t h a t  would be re?.cked by t h e  app l i ca t ion  0: 

C i v i l  Code Sect ion  1?11:, which p ro tec t s  s :hss?uent  purchasers a g a i n s t  pier 
m r t i e s  c l e i n i n s  under an  unreccrdeil 5nstrwz?t , .  2 7 6 1  Code Sectl.on 1 2 1 i  i s  
broader  than  C i + l  Code Sect ion ll?!? s i n e  it reEa?s t o  "ccnve;znces" wk5le 
Civil Code Sect ion  1107 a ~ p l j e s  n? re Iy  t o  "pmts"  of r e d  property. Ir, 25- 
di tbon,  C i v i l  Code Sect ion  l lC7  s t ~ t e s  s1bsewer;t  - enc~n.crancers a r e  prctecte,? ,  
b u t  bq- cour t  2ec is ions  it pas been h $ l d  t t h t  only p r s o n s  c l a i ~ 2 n ;  meer ir 
" i r . s tmx?nt"  w i l l  be Tiis-efwe, i n  z c t i a l  p r a c t i c e ,  3 v i l  Zo?e 
Secti0r.s 121L and 1107 acccmplish nuch the  s e x  ?e,xpose and have bee r  i-t3r- 
pre ted  in t h e  same way. 

In t h e  case  of ~Yiolfe -- v Langford,(l?) t h e  c o u r t  s t z t e d  t h i t  2 5.13.757.'; 

is  no t  an "instrument" wi th in  t h e  meanir .~ of t h e  word as used L? C i v i l  C s - 5  
Sec t ion  1107. Therefore, z  j u d p e c t  c r e d i t o r  was not  pro tec te2  a s a i r s t  E 

p r i o r  unrecorded deed. The sane r e s u l t  ivoulr! be reached mder C i v i l  203- 
Sec t ion  121!!, s i n c e  t h e  teric "instrument" i s  d e f i l e d  i n  t h e  sane Ems- f c r  
t h e  pwpose of both  t h e s e  sec t ions .  

- 
. . ,LZ.., A b e t t e r  a n a l y s i s  of the  s i t u a t i o n  i s  given in t h e  c-.ss of sank - of . . . 

v Pe'tahm S.a.(&) i n  vi:hich t h e r e  W ~ S  a quest ion of p r i o r i k ;  betweer; 2 :LC:- - ---~- --- 
m n t  l i e n  and a p r i o r  unrecorded mortgzge. The c c u r t  in t h i s  r a se  held - .  t32t  

a j u d p e n t  c r e d i t o r  is n o t  a  bona f i d e  purchaser or  b o r t p ; e e  imaer ~ v i l  
Code Sec t ion  12l& and, therefore ,  i s  no t  pro tec ted  a g a i q s t  a  ~ i o r  unre:?.r-l+: 
nsr tgage .  C i v i l  Code Sect ion 12111 a p p l i e s  only t o  p ro tec t  subsequent bcnc 
f i d e  purchasers  o r  m o r t s g e e s  who record  f i r s t .  It i s  not  in t en+<  t c  Fr5- 
t e c t  s ~ b s e q w n t  c red i to r s ,  whether they  be j u d p e n t  c r e . 5 t o r s  or n3t .  

Sec t ion  67L of the  Code of C i v i l  Proced~lre p r w i d e s  f o r  t h e  rscorci?: 
of a judgment and t h e  c r e a t i o n  of z judgment l i en .  "iin a b s t r a c t  o r " the  
judgment o r  decree of ary cour t  of t h i s  S ta t e ,  inc luding a judtpent of 2 
c o u r t  s i t t i n g  a s  a small claims coyxt, o r  any cour t  of record  of t h e  !'r,ltt.i 
S t a t e s ,  t h e  enforcement of which has not  been stayed on ap.wal, c e r t 5 f j ;  i 
by t h e  c l n r k  o r  j u s t i c e  of the c o w t  where such j~d..ment o r  decrse nas  r??- 
dered, may be recorded with the  recorder  of an:r county and fro:? s c h  rzc.-,.5- 
i n g  t h e  judgme~t  o r  decree becomes a l i e n  uWn 211 t he  r e a l  p ~ o p e r t y  of tl, _ _- - - _- - - _ _. - - .- . - I ~- 

juc'gment debtor ,  not. exem?t from execution, i n  such co:mt;i, G~:s : . :  by 'rLv st -- .- 



the time, or which he may afterwards and before the l ien  expires, acquires." 

According t o  judicial decision, when the abstract of judgment i s  re- 
corded it operates a s  constructive notice t o  subsequent parties. Therefore, 
the effect  of recording a judgment i s  the sans as the effect of recording an 
"instnuoentn. (15) 

There is  a difference i n  result, hcuever, as i l lustrated by the Wolfe 
case discussed abwe. h n  an authorized "instrmtentW i s  recorded it i s  
protected against prior unrecorded i n s t r m n t s .  Then a judgment is recorded 
it is not protected against @or unrecorded instruments. 

There i s  a l so  a difference in the results of failure t o  record. men 
an "instrumentw is not recorded it does not affect the validi ty between the 
parties t o  the instrument. It m y  st i l l  constitute a valid l ien  or encumbrance. 
men  a judgment is  not recorded, it does not constitute any l i en  on the p o p  
e r ty  of the debtor. 

It should be noted that this discussion does not involve judgments affect- 
ing the t i t l e  t o  the r ea l  property in question. These judgments are discussed 
under the heading "Us Pendens." This discussion refers t o  a l l  other types of 
judeplents, however. 

D. H(MFSTEADS (Civil Code Sections 1237-126a; 1266-1269) 

Tha rules  pertaMng t o  Hcmesteads are found in the code sections cited 
abwe. The rules which involve "conveyancesn generally do not apply t o  Horn- 
steads. The c&s have been wry s t r i c t  in holding that  only the statute8 
which specifically cwer  Honk?ataads w i l l  be applied in determining the re- 
spective r ights  of parties in Homestead property.(l6) 

Civil Code Section 1241 determines what instruments m y  hpve pr io r i t r  
over a declaration of homestead and what Uens and encumbrances such home- 
stead property would be subject to. The section prn'ovides: "!l!he homstead 
is subject t o  execution or forced sale in satisfaction of judgsents obtained: 

Before the declaration of homestead was f i l e d  f a  record, and a c h  
constitute l iens upon the premises. 

&I debts secured by mechanics, contractors, subcontractors, arti- 
sans, architects, builders, laborers of ewry class, mterialeren's 
or  vendor's l iens upon the premises. 

0x1 debts secured by mortgages on the premises, executed and aclalorl- 
edgsd by husband and wife, or by an nrmvu~ied claimant. 

0xI debts secured by mortgages on the premises, executed and record- 
ed before the declaration of horneatad was f i l ed  fo r  record." 

In the case of Ontario - - -  St. Bk. v m ( 1 7 )  the court refused t o  l i s t en  
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t o  the argument t h a t  the  wife was n9+, e su~bsequent bonn f ide  purchaser and 
t b a t ,  therefore,  her homestead property would be subject  t o  a pr ior  unre- 
corded mcrtgage. The text held t h a t  the  honestead property could only be 
subjected t o  a &or - reccrded - -- -- m o r t p p .  - - - -. Ir. effect ,  the  court held tbt 
Fimestead property i s  no:. ?ontrolled h:r Civi l  Code Sectiims 1213, 121L, 
1215 i n  any mnner. Fie 5 . r fere~ce from the c2se i s  tl-at a k c l a r e t i o n  of 
Homestead is  not  the  type of "instrument" con'mplated by the general re- 
cording s t c t t ~ t e .  

A Declaration of limestead may be f i l e d  by t h e  head of a family, or 
by any other person, hut the  valite of the property which may be Homesteaded 
varies d e p n d i n ~  on whether it, i s  the head of the f m i l y  who is homstead- 
i n <  or some o:.her cerson. The e f f ec t  of f i l i n s  a Declaration of Homestead 
i s  t o  cons t i tu te  the  property a l'Homest,-ad", fron the date of f i l i n g .  Ee- 
cordation is a condition precedent t o  the creation of a Homestead.(l@) 
This p r o p r t y  w i l l  then ba exempt. frm a l l  execiutior or forced sa les  with 
the exception of those s i tua t ions  enumerated by Civ i l  Code Section 1 2 h .  ( 1 9 )  

There i s  authori ty  t h a t  the  record of a Ikclarat ion of Homstead is 
notice t o  a l l  subsequent par t ies  dealing with t h a t  p-operty, including 
cre&tors.  They w i l l ,  therefore, be bound by the ru l e s  and s t a tu t e s  a p  
plicable t o  Hornstead property. For example, the  Hmestead property may 
only be encumbered i f  the  instrument i s  executed and acknowledged by both 
husband and wife a d  subsequent par t ies  dealing with t he  p r o p r t y  take sub- 
ject  t o  this requirement.(20) If it i s  not complied with, the subseqcent 
purchaser must suf fe r  the consequences. 

There is author i ty  contra, however, s t a t i n g  t h a t  there  i s  no p rwi s ion  
i n  the l a w  making the record of a Declaration of Homstead not ice  t o  anyone 
and the provision requir ing recordation is insuff ic ient  t o  give notice t o  
-one. However, it i s  held t h a t  notice is unimportant. Recordation of 
the  Declaration causes t he  propzrty t o  becone "Iiomestead~' p o p e r t y  and 
therefore, subject  t o  the  provisions r e l a t i ng  t o  Homesteads. There i s  no 
necessity f o r  discussing notice from the  record.(21) This i s  similar t o  
cases i n  nhich the c w t s  discuss constructive notice when the problem of 
notice i s  not  involved. For example, those cases which could be disposed 
of by a statemant t h a t  a p r ior  purchaser recorded and preserved h i s  common 
law priority. Here, the  hornowner, when he recorded, created a nHomestead.ll 
Notice need n o t  be discussed since it i s  a Homestead as t o  subsequent par- 
t i e s  by t h e  mere a c t  of f i l ing .  

An important s i t ua t ion  in which Hamesteads d i f f e r  f r m  uinstrumentsR 
which a r e  authorized by the  general recording s t a t u t e  is a s  f o l l m s .  I f  a 
subsequent p r c h a s e r  obtains an in t e r e s t  in r e a l  p r o p r t y  with notice of a 
p r ior  unrecorded instrument, he w i l l  take subject  thereto. This is to avoid 
the perpetration of frauds. According t o  the case of - - -  Lee v M u r r , ( 2 2 )  a 
par ty  who f i l e s  a Declaration of Homstead with ac tua l  knowledge of the  ex- 
i s tence  of a p r io r  unrecorded mortgae w i l l  not  be subjected t o  t h a t  mort- 
gage. The bas i s  for this is t h a t  only p i o r  recorded mortgages can be fore- 
closed against  honestead property under C i v i l  Code Section 12h1. There is  
no s t a tu to ry  provision pertaining t o  pr ior  unrecorded mortgages of which the 



Civil  Cede 3 e c t i m  12h3 provides: "1: ho%e;$ead can hs  ahaqdnned 0'11:: 
53' a declarztion of abanaonnent,, or a ?rant thereof, oxecated and achmil-  
e d ~ e d :  

1. Py t h e  h>~shani? and wife, Jo in t ly  or by serjarate ins t r :mxt ,s ,  i f  the 
claimant i s  narried; 

2. By t h e  c l a i m n t ,  i f  unmarried." 

CPril Code .See cion 12h2 9 r ~ v i d e s  : lrThe honest.sad of a mrr ie r i  person 
cannot be conveyed or  encmbereri unless t he  insfril.?mt by :vhich it is con- 
voyeci or encmikrer! is ex -cu t4  .and scknmld5ed  by both hns!~and and wife." 

Civil Code Section 1 2 h  provides: It;. declaration of abandoninent i s  
effectual o n l > ~  from t h e  time it i s  f i l e d  i n  the  oft'ice i n  which the ho.r..-isto:?? 
m s  recorded." 

3nder the  1850 Civil Fraetice ;:ct, (23) adopted April  ZL, 1553, 2 s z l r  
3r: Zxecution was absolute,, 2nd. nn period of redemption was ? r . ' ~ t t e d .  ~. 

sher i f f  '3 deed was imw?<?Ately exnclited a f t e r  the s a l e  a s  provided in t h s  
?~?ci;ice k c t . ( a )  This bein< an absolute conveyance was  recorder: under the 
1 5 0  recording s t s t u t e  and the n o m l  e f fec t s  of record in^ follomsd. 

The Pract ice  Act was repealed i n  1951 and a new one subst i tuted -&ici-. 
~ r ~ v i d e d  f o r  a period of rede;n~tion.(25) The provision was Section 229 of 
t h e  Practice Act and read a s  follows: 

"iipcn a s a l e  of r e a l  property, 5~hen the  e s t a t e  i s  l e s s  than a 
le%s?hold of two years '  unexpired term, t he  sa le  s h a l l  be ahso- 
lu te .  Tn a l l  other cases, t he  rea l  ~ r o p e r t y  s k 1 1  be subject  
t o  redemption, a s  provids(? i n  t h i s  chapter. The o f f i ce r  s h a l l  
give t o  t he  purchaser a c e r t i f i c a t e  of s a l e  containing 

1st. h partici!Aar description of t he  r e a l  property sola; 

2.1. The pr ice  b id  f o r  each d i s t i n c t  l o t  or p r c e l ;  

3d. The whole price paid; 

L th .  &en subject  t o  redem?tion, it s h a l l  be so s ta ted,  a dnpli- 
c;it.a of ithich c e r t i f i c a t ?  s h a l l  he f i l e d  hy th? of f icer  
~ i i t h  t h e  Recorri~r af t h e  IJ~.!nt.y.~' 



Tha e a r l y  case of -- Page v iiogzrs(26j held t h a t  when a cer t i f iwLte was 
f i l e d  by the Sheriff it ~ p r a t e d  t o  give constructive notice t o  subsequent 
purchasers. The court  f e l t  that tEs conclusion should be reached regard- 
l e s s  of whether the  document was ccmidered an "instrument" under the gen- 
e r a l  recording s t a tu t e  or not. 

The case of Fo~rman v - Wallace --¶ (27) decided under the codes, conchded 
t h a t  a Sher i f f  I s  Cer t i f icate  of Sale was an " in s tmen t l1  under the  prwi- 
sions of Civi l  Code Section 1107. The r e su l t  was, therefore, t h a t  t he  
holder of such a ce r t i f i ca t e  would be protected against  a p r ior  unrecorded 
rtconveynce" of t he  property. 

The c m t  in the  Foorman case in arriving a t  this conclusion s b t e d  
t h a t  a Cer t i f ica te  of Sale i s  a memorial signed by the sher i f f .  It is evi- 
dence of a s a l e  whereby, subject  t o  r i g h t  of redemption and possession in 
the judgment debtor, fo r  the  time allowed, the e n t i r e  equitable t i t l e  i s  
conditionally vested in the plrchaser, subject  t o  be defeated by a redemp- 
tion, but if not so redeemed, the c e r t i f i c a t e  i s  evidenca of h i s  r igt i t  t o  
a deed which s h a l l  v e s t  i n  him the l ega l  t i t l e  which remained in the judg- 
ment debtor. The sher i f f ' s  ce r t i f i ca t e  t o  the purchaser i s  evidence of an 
equitable i n t e r e s t  which the plrchaser has i n  the  land and i s  an "instru- 
rent1' whereb?~ an in t e r e s t  or t i t l e  i s  created. 

The court contras ts  this with the s i t ua t ion  where a w r i t  of at tach- 
ment or execution i s  involved since these two do not const i tute  the  mmori- 
a 1  of any agreenent. Neither of these wits const i tute  8tinstrumentsn under 
the  general recording s t a t u t e  nor under Civi l  Code Section 1137. Phis 
means as seen abwe, t ha t  the  claimant under such a w r i t  is  not protected 
agakst  p r ior  unrecorded Lutruments. .. . 

The present code sect ion providing for  i s s ~ a n c e  and f i l i q g  of Sher- 
i f f ' s  Cer t i f ica tes  of Sale i s  Section 70&, Code of C i v i l  F'rocedure: 

"Sales or personal property, and of r e a l  property, when the  
e s t a t e  therein  is l e s s  than a leasehold of two years t  unex- 
pired tern, are absoh te .  In a l l  other cases the property i s  
subject  t o  redemption, a s  provided in t h i s  chapter. The of- 
f i c e r  must give t o  the purchaser a c e r t i f i c a t e  of sale,  and 
f i l e  a duplicate thereof f o r  record in the off ice  of the 
county recorder of the county, which c e r t i f i c a t e  must s t a t e  
the  date of the  judgment under which the s a l e  was uade and 
the names of t he  par t ies  thereto, and contain: 

1. A part icular  description of the r e a l  property sold; 

2. The price b id  f o r  each d i s t i nc t  l o t  or parcel; 

3 .  The whole p i c e  paid; 

. If the  property i s  subject  t o  redemption, the c e r t i f i c a t e  
must so  declare, and i f  the redemption can be effecc&d 



only i n  a particular kind of money or currency, that fact  
must be stated." 

Pol l t ica l  Code Section &I33 provides for the f i l i n g  of these cer t i f i -  
cates. It states: 

"The recorder must keep in his  office a book, t o  be called 
"Certificates of Sales," and record therein a l l  cert if icates 
of sales of rea l  estate sold under execution, or under order 
made in any Bd ic i a l  proceeding. Ile must a lso  F e w r e  an in- 
dex thereto, in which, in separate columns, he must enter the 
names of the  plaintiff i n  the execution, the defendant in the 
execution, the pu'chaser a t  the sale, and the date of the 
sale." 

Government Code Section 27322 lists books which should be kept by the 
Recorder. It does not msntion Certificates of Sale, but has a catch-all  
~ o v l s i o n  which states "Such other writings a s  are required or p e d t t e d  
t o  be recorded." This provision would apparently involve cert if icates of 
sale. In Government Code Section 27323 the Recorder i s  given permission 
t o  include a l l  of the documents in one series of books called "Official 
Records." It would seem from th i s  provision that  Certificates of Sale 
would not have t o  be f i l ed  in a separate book unless the Recorder so de- 
sired. 

In Government Code Sections 27232 t o  27255 lists of indices required 
t o  be kept by the Recorder are contained. Section 27256 states "The re- 
corder sha l l  keep such other indices as  are required in the performance of 
h is  o f f ic ia l  duties." This provision would cover Certificates of Sale and 
the index thereof. However, Section 27257 of the Goverxlment Code provides 
that  two indices may be kept in l ieu  of the indices l i s t ed  in the code and 
they sha l l  be labeled "Cenaral Index of GrantorsH and "Gmeral Index of 
Q*antees.n It would seem from these provisions that  Certificates of Sale 
would not have t o  be indexed separately but could be kept i n  the kne ra l  
Indices. 

Government Code Section 27263 requires "men a conveyance i s  executed 
by a sheriff, the nam of the sheriff and the party charg8d i n  the execu- 
t ion sha l l  both be inserted i n  the index." Government Code Section 27333 
provides " A l l  conveyancas of r e a l  estate, except patents issued by the 
State as a party, made by any plblic officer pursuant t o  law,  when =cord- 
ed s h a l l  be alpbabetically indexed in the "Index of &antors," both i n  the 
name of the officer making the sale, and in the name of the person owning 
the psoperty so  sold." See Chapter & enti t led Wanner of Recording" for a 
discussion of the method in which these instruments are actually copied 
and indexed. 

After the period of redemption has expired, a sheriff 's  deed i s  given 
t o  the prchaser. This is recorded by the plrchaser and is treated in the 
saue aranner a s  any other nconveyance.w That is, the normal results  of re- 



cordation follow. Of course, indexing w i l l  be under both the name of the 
sher i f f  and the party charged i n  the execution a s  wel l  a s  the yi-chaser i n  
accordance n i t h  mvernment Code Section 27263. 

Section 70L of the Code of Civil Procedure provides: 

"Upon a redemption by the debtor, the  p r s o n  t o  whm the payment 
i s  made must executs and deliver t o  .him a c e r t i f i c a t e  of redemp 
t ion,  acknowledged or  proved before an of f icer  authorized t o  take 
a c h m l e d p n t s  of conveyances of r e a l  poper ty .  Such c e r t i f i -  
cate must be f i l e d  and recorded in the off ice  of t he  recorder of 
the  county i n  which the property i s  si txated,  and the  recorder 
mst note the  record thereof in the m r p i n  of the record of t he  
ce r t i f i ca t e  of s a l e  .IL 

Civi l  Code Section lils requires t h a t  a person desir ing t o  appopr i -  
a t e  w t e r  must post a notice of this f a c t  and f i l e  a copy of it with the 
c o ~ n t y  recorder of t he  county in which it i s  posted. 

The court i n  JkYol f sk i l l v  S ~ i t h ( 2 8 )  Eas faced with the question of -- - - - - - 
wpether t b i s  notice could be considered an "instrument" or not. If it 
were held t o  be an "mstrunent" it n m l d  require an achowledgment under 
Civ i l  Code Section 1161 a s  a prerequisit.. t o  recording. If it were held 
not  t o  be an l ~ i n s t r m e n t l ~  no acknowledgment would be necessary since C i v -  
il Code Section lh15 did not require an acknowledgment and the notice 
would not be subject  t o  the  requirements of Civ i l  Code Section 1151. 

The court  quoted the defL?ition of "ir,strument" establishe4 by 3 
v Ymard(29) and concluded t h a t  the  notice of appropriation of water "2s - -- 
no% within +,hat definit ion.  Therefore, no acknowledgment woulc! be neces- 
sary. 

The court  then discussed the p'oblem of constructive notice. If 
t b ? s  were an "instrument" i t  would when recorded give constructive notice 
t o  subseauent par t ies  under Civil Code Section 1213. Since this notice 
i s  not an "instrument" it was argued tha t  no constructive notice should 
follow. The court, however, conceding t h a t  Civ i l  Code Section 1 2 U  was 
not applicable nevertheless held t h a t  recording under C i v i l  Code Section 
ILL5 should r e s u l t  jn constructive notice t o  subsequent par t ies  or there  
would be no reason for allowing recordation of the  notice. The court 
f e l t  t h a t  the  purpose of recording was t o  give notice and held t h a t  in 
s p i t e  of the  f a c t  t h a t  C i v i l  Code Section 1h15 did not make provision f o r  
constructive notice t h a t  it aas ac tua l lp  the i n t en t  of the  leg is la ture  
t h a t  not ice  be given by the record. 

Therefore, in the case of a notice of appropriation of water, the 
same r e s u l t  was reached regardless of t he  fac t  t h a t  the notice was not an 



"instrunent" under Civ i l  Code Section 121?. A diff9rent  r e sn l t  v?s 
reached, however, a s  t o  the y e s t i o n  of the req23renent of a n  zc:mmle2g- 
ment. 

The court did not discuss the  e f f e c t  of such f i l i n g  a s  e , ~ i n s t  r,rior 
p r t i e s  who had ~ c q u i r e d  in t e r e s t s  i n  t h e  water before t h i s  notice was 
f i l e d  ht had f a i l ed  t o  record t h e i r  interests.(30) 

(2) NLTICE OF R3CISSIC!l OOF k CClU?.kCT TL! SELL R U L  PP.OPERTY __ _ _ _ ~ _  _ ____._ - -- 

In the case of Dreifus v -- Karx,(l) the court held t h a t  a notice of re- 
sc i ss ion  of such a contract  met the requirements of an "instrumentn under 
the  general  recording s ta tu te .  The court determined t h a t  the document was 
an  "instrument" a s  defined by Hoag -- v Howard(2) and i n  addition, declared 
t h a t  it affected r e a l  property. -- 

Therefore, when such a notice was recorded by the vendor, subsequent 
pa r t i=s  claimingthrough the purchaser took subject  t o  t he  terms of t h a t  
not ice  and t h e  equity created thereby. 

Since such a document i s  an "instrument" the various benef i ts  of re- 
cording dl1 follow. 

Rotec t ion  against  scbsequent par t ies  who acquire i n t e r e s t s  and 
record subsequently. 

Pr ior  par t ies  who acquired in t e r e s t s  without recorc',lng t h e i r  in- 
struments are not  given pr ior i ty .  

Constructive notice of terns of t he  document w i l l  be gi%n t o  
subsequent pwchasers from the record prev3nthg then frm. 
clain6n.z a s  bona f ide  p r c h s e r s  without notice. 

The general ru l e  a t  common law was t h a t  a person not p r t y  t o  an ac- 
t ion  would not be bound by the judgment.(3) An excepticn was m;r*e, how- 
ever, i n  t h e  case of a person p rchas ing  land from a party t o  a p n d i ? ~  
act ion concerning t h a t  l a d .  The conmon l a w  doctrine was t h a t  such a Fr- 
son was conclusive1;v presumed t o  have notice of the pendin: action and, 
therefore, took subject  t o  the  judgment rendered in the action.(h) 

The c m o n  l a w  has been s l i gh t ly  modified i n  California t o  protect  
born f i d e  purc.hasers against  actions affect ing the land of which they have 
no notice. 

Section 409 of the Code of C i v i l  Procedwe provides t h a t  the plain- 
t i f f  i n  an act ion a f fec t ing  t h e  t i t l e  or r i g h t  of possession of r e a l  pop- 
e r t y  may record a t  t he  t ime of f i l i n g  the complaint or  a t  any tL!e af ter-  
wards, a notice of t he  pendency of the action. The s t a tu t e  then provides 



t h a t  "Ron the time of fi1in.g such notice for  record only, sha l l  a 9 r -  
chaser or encumhra~cer of the p r o ~ r t y  affected thereby be deemed t o  have 
constrilctive notice of the wndency of the  action,  and only of i t s  penden- 
cy a:aixt pa r t i e s  des i -p t ed  by t h e i r  r e a l  naTes.Iti5) 

ThLs section a l so  proedes  t h a t  t h e  defendant, a t  the time of f i l i n g  
h i s  asuser ,  when zffim.ativ2 r e l i e f  i s  sought in the  answer, o r  a t  any 

.- 
t i ~  af temards ,  may record a notice of the pendency of the action. This 
~ l l  then give constructive notice t o  subsequent par t i s s .  

T:?e s t a t ~ t e  means t h a t  i f  a person interested i n  purchasing r e a l  
p o p e r t y  wants t o  know the s t z tu s  of the  t i t l e ,  he mst check the grantor 
i l dex  t o  see i f  h j s  k ~ a n t o r  h2s beon involved i n  l i t i g a t i o n  regardins th%s 
piece of r e a l  ~ o p e r t y .  

'Bz Lils Fenders when f i l e d  by the f l a in t i f f  n i l 1  be biqdir.2 on a px- 
c'hzser who k k e s  frm. the defendant. It w i l l  a l so  be binding on a pur- 
chaser from the  p l z in t i f f  i f  t h e  defenzant wins the l a w  su i t .  I t  w i l l  not 
5- bi?dii?g on a p;rckassr from the p la in t i f f ,  however, i f  the defendant 
sought a f f i rnz t ivo  act ion in his  answer an6 judment was i n  favor Oi' t h e  
dofeneant and the only Lis Fendezs was f i l e d  by the p l a in t i f f .  It would 
be ntcesszry f o r  the  defendmt t o  f i l e  a Lis Pendens i n  t h a t  case in order 
t o  c o r s t i t c t e  corstructive notice t o  subseql~ent p rchase r s  from the plain- 
t i f f .  

7% Clismssim SO f2r kF01v3s t n ~  efcect. of f i l i n c  2 Xs Fendens as  
a+ir .s t  s subseqxent purchaser o r  ~ n c u ~ t r a n c e r .  There i s  a nore s e r i0m . . 
p-oblen involvcd in the e f f e c t  o: f i l in : ;  a Lis rer.dens as  against prior 
F i r t i e s  nho h v e  f a i l e d  t o  record the i r  instrm@s. 

i.s note3 above, if a document cors t i tu tes  an "instrw.entTt under the 
ds f iq i t ion  in the case of Eozg v Howard, the holder of s ~ c h  tlinstrwnent" -- 
ell be protected a sa ins t  prior prties who have f a i l ed  t o  record under 
t he  te rns  of C iv i l  Code Section 121b. 

The court  in 'Yarnock -- . . - v - Harlow(6) - . - - concluded t h a t  a notice of Lis Pen- 
dins did not  ccns t i tu te  an "instrument" f o r  the p rposes  of the general re- 
cordir.2 s t a tu t e .  Therefore, the p rchase r  from the party t o  t he  act ion who 
had file.! the Lis Fenderis wodd, nevertheless, be subject  t o  any pr ior  en- 
cuo.brances against  t he  property which had not beer? recorded. 

This i s  the s i t ua t ion  in which a difference r e s u l t s  f r m  recording 
m d s r  t he  general recording s t a tu t e  or recording under t he  Lis Pendens 
s ta tu te .  

To remedy this s i tuat ion,  the leg is la ture  in 1895(7) added a p rwi s ion  
t o  C i v i l  Code Section 12lh vhich s t a t e s  "every conveyance of r e ~ l  property ... i s  void.. .as against  any judg-ent affect ing t h e  t i t l e ,  unless such con- 
veyance s h a l l  have been duly recorded prior t o  the record of notice of ac- 
tion." 



?Phis means t h a t  a subseouent purchaser from the p la in t i f f  or defend- 
an t  w i l l  be protected against  a convepnce of t h a t  property mde prior t o  
the f % l i n g  of the  not ice  of L i s  Pendens by the  p l a in t i f f  or  &fendant as  
the  case may be. 

There a r e  several  yoblems gresented when there i s  ac tua l  k n m 1 e . i ~  
of cer ta in  matters. 

{ I )  The f i r s t  s i t ua t ion  occurs where a L i s  Pendens i s  not f i l e d ,  h71t -- 
a subsequent plr rhaser  from a party to  the l a w  s u i t  has ac tua l  notjce of 
the  pendency of the action. The court i n  S h a ~  v ~ . l m l e ~ m  case in- 
volving such a s i txat ion,  held t h a t  the  *hasef: w i l l  take subject  t o  the 
j u d g e n t  rendered i n  the act ion since he had ac tua l  notice of the pendeccy 
of t h e  action. The c e z t  in the Sharp case s ta ted this doctrine a s  fol-  
lows: 

"'It does not appear t h a t  a noiice of l i s  pendens was i n  f a c t  
f i l s d .  B u t  t h e  object of f i l i n g  such a notj~ce, is, t o  afford 
constructive notice of the  pndency of the action.  Z ~ i s  is  t'ns 
only e f f ec t  indicated by the s ta tu te .  (Fr. Act, S-c. 2 7 ) .  Th.2  

okjsct  being t o  afford notice, ac tua l  notice must cer ta in ly  be .~. 
a s  e f f ec tua l  a s  constructive notice under t he  s ta tu te .  .:P can 
p?rce-:ve no good rezson v:hy a part37 t sk i ry  an in t e r e s t  i n  a 
t r a c t  cf land pending a proceedir.: t o  foreclose a KO?-t-2-e upsn 
it, with ac tua l  notice of the  action, shcn:lo' not b? bound by 
the judgment, althoukzh no notice of l is  pndens had hzen f i l ed .  
Xe think i t  is, and s o  hold the law t o  be." . . 
The same r e s u l t  i s  reaches i f  the p rzhase r  has knowled-:e cf pacts 

su f f i c i en t  t o  put him on inquiry a s  t o  the  existence of a law s u i t  2f- 
f ec t ing  t h e  p r o p r t y  he i s  interestec: i n  mrchasirg.  

This is,  t k r e f o r e ,  another si tuzt%on where the r e su l t  i s  t,he 
same whether recordation i s  under authori ty  of the Lis Pendsns s t a tu t e  cr 
the  generzl  %cording s ta tu te .  

(2) The second problem i n  comection with actual  n o t i ~ e  occurs 
where an unrecorded conveyance i s  e~ecu ted  and subsequently a notice of 
Lis  Fedens  is f i l e d  by a A p r t y  t o  an action who has -- ac tua l  notice of the 
prior unrecorded conveyance. By a l i t e r a l  construction of C-ode Sec- 
t i o n  121h, t he  pr ior  conveyance sould b- void a p i n s t  the  party t o  the  ac- 
t i o n  who f i l e d  the  L i s  Pendens with ac tua l  notice of the conveyance. Civ- 
j.1 Code Section 1717 would not be available in this case since i t  is ap- 
p l icab le  only t o  v r s o n s  claiming under "il!strments." It s ta tes :  "An 
unrecorded instru?!ent i s  val id  ss between the p r t i e s  thereto  and thcsn 
who have noci'ce thereof." However, it i s  generally held, ir. such n s i t u -  
a t i o n  t h a t  t.he mantee w i l l  not  be bounc! hy the judgment unless he is mr?e 
a ~ r t y  t o  the  action.(?) This is, of cowse, the only f a i r  r e s u l t  that  
c m l d  be reached t o  avo5.d fraud. An exception js made i n  the case of 
mcrtzzge foreclosures under Section 726 of the Tcufe of Civil  Procednre. 



This states: 

V o  F r s o n  hold in^ a conveyance from or under the  mortgagor 
of tk .popertx mort@@d, or having a l i e n  thereon, w5ch  
c(,mep;lnce or  l i e n  does not appear of record i n  the  proper 
of f ice  a t  t h e  time of the  cmencement of the action need 
be made a party t o  such action, and the j u d a e n t  therein  
rendered, 2nd the  proceed2ni:s therei.n had, are  a s  conclu- 
s ive  azainst  the ~ r t y  holding such mrscorded conveprce 
or  l i e n  a s  i f  he Fad been a w r t y  t o  the  action." 

(3) The f i n a l  problem and the  one t h a t  has not been completely s e t -  
t l e d  in Czlifornia occurs wken the  person f i l e s  t he  L i s  Pendens and l a t e r  - 
learns  of the  unrecorded i r s t r m e n t  but still  i n  t b e  t o  anend h ~ s  
pleadin- an2 m:e the  grantee w.&r the p i o r  ins t rment  a p r t y  t o  the 
a.?tion. 

Koore v Schnei&r(lO) de f in j t e ly  holds t h a t  the q a n t e e  uxder the  - - --- 
pr ior  unrecorded irstrument w i l l  take subject  t o  t1:e j u d ~ e ~ t .  Taylor v 
ChaF,an(ll) -. ..-~ does not agree with t h i s  conclusion and the writer of a law- 
review a r t i c l e  i n  25 G l i f o r n i z  Law ? R T ~ ~ F  a t  p a s  11% f:.eLs tha t  the  
g m t e e  shouldbz  ~ o t e c t e d  in such a s i tus t ion  a g a i ~ s t  the jjuzlgeni,. 

It should be noted, hmfever, t ha t  i f  the ~ 1 a i " t i f f  i n  the action whc 
f i l e d  t h e  L i s  Pendens receives 2 judgment i n  his  favor and subsequently 
cT.mre;-s t o  a bona f ide  pxchaser  f o r  value, the plrchaser w i l l  be pro- 
tected. The grantee under the  pr ior  unrecorded com?yance could only s e t  
up his  instx-ment a s i n s t  the  p l a in t i i f  who f i l e d  the Lis Pendens wit>'  
not ice  o? the pr ior  unrecorded i~s t rumen t .  He ~ w l d  not s2t it up 2- 

gainst a purchaser from the o l a in t i f f  w30 had no notice of the prior un- 
recorded instrument. (12) 

There a r e  various other problem connected with the doctrine of Lis 
Pendens, but  the abwe ciiscussion i s  suf f ic ien t  f o r t h e  p rposes  of this 
wper  

The discussion s o  f a r  i n  t h i s  sect ion has involved the  notice of the  
endency of an action a f fec t ing  t i t l e  t o  t h e  par t icular  r e a l  property. 
?hen t h e  judgment is ~ n d e r e d  which a f f ec t s  the t i t l e  t o  r e a l  propert>- 
t h z t  is a l s o  an instrument, w5ich i s  p r o p r  t o  record. It i s  not, hm- 
ever, an  " inst rumwt '~ a s  defined i n  Hoag Emard, since it i s  not t he  
nemorial of an ageement. This prob= was discussed above i n  regard t o  
other types of j u d ~ e n t s .  There a r e  s p c i a l  provisions p e d t t i n ~  such 
judgments a f fec t ing  re21 p-operty t o  be recorded and prwi_sions which 
s t a t e  t he  consequences of such recordat im.  Government Cod2 Section 
27280 provides ".lny instrument o r  jt~dgment a f fec t ing  the t i t l e  t o  or  pos- 
s e s s i m  of r e a l  property may be recorded p r s u a n t  t o  this chapter." I n  
t he  Code of C iv i l  Procedure provision i s  made for  the e f f e c t  of f i l i n g  
.judgments and t h i s  would include jxdgients a f fec t ing  t i t l e  or  p0SSeS~i0n 
of r e a l  property. It s ta tes :  



"An abs t r ac t  of the  judgment o r  decree of any court of t h i s  
s t a t e ,  including a judgment of any court s i t t i n g  as a small 
claims court, o r  any court  of record of the United States ,  
t he  enforcement of which has not been stayed on appeal, 
c e r t i f i e d  by the  clerk o r  jus t ice  of the  court  where such 
judgment o r  decree uas rendered may be recorded with the 
recorder o r  any county and from such recording the judgment 
o r  decree becomes a l i e n  upon a l l  the  r e a l  property of the - 
judznent debtor. not  exempt from execution, in such. county, 
owned by him a t - t h e  time,'or which he may afterwards and 
before t he  l i e n  e q i r e s ,  acquire." 

When such a judgment has been recorded, the record operates as  constructive 
not ice  a s  was discussed i n  the section above on Judgments. 

Government Code Section 27322 authorizes the recorder to record "Tran- 
s c r i p t s  of judgments, which by l a w  are  made l i ens  upon r e a l  e s t a t e  in tinis 
State." This would include judgments affecting t i t l e  or  possession of 
r e a l  pro pert^. Section 27322 a l so  authorizes the recorder to record 
"Cert i f ied copies of decrees and judgments of courts of record; ...I1 'fWs 
again would include judgments a f fec t ing  t i t l e  o r  possession of r e a l  prop- 
er ty .  Sect ion 27326 provides f o r  the e f fec t  of f i l i n g  such ce r t i f i ed  
copies. It s t a t e s :  

"The recorder s h a l l  f i l e  and record in the  record of deeds, 
grants, and t ransfers ,  c e r t i f i ed  copies of f i n a l j ~ d ~ ~ e n t s  
o r  decrees par t i t ion ing  o r  affect ing the - t i t l e  or  possession 
of r e a l  property, any p a r t  of which is s i tuated in h i s  
county. From the time of f i l i n g  with the recorder f o r  
record, the  ce r t i f i ed  copy of t he  judgment or  decree imparts 
no t ice  to all persons of i t s  contents, and any subseqilent 
purchaser, morQagee, and lienholder purchases and takes 
with t he  same not ice  and e f f e c t  as if the  copy of the  decree 
were a duly recorded deed, grant, o r  transfer." 

If an i n s L e n t  i s  acquired before L i s  Pendens i s  f i l e d  and is not 
recorded u n t i l  a f t e r  Lis Pendens is f i l e d  the party claiming under such 
i n s t m e n t  u i l l  no t  be protected against  t he  judgment given in that act ion 
a f fec t ing  t h e  t i t l e  t o  the  property involved. This is by v i r tue  of C i v i l  
Code Section 12111 which s t a t e s  t h a t  "a comeyance of r e a l  property... is 
void...zs against  any judgment affect ing the  t i t l e ,  unless such conveyance 
s h a l l  have been duly recorded p r io r  t o  record of notice of action." 

To be completely protected, a party to an act ion affect ing the t i t l e  
t o  r e a l  property mst f i l e  a Lis  Pendens which Ki l l  protect  him against  
p r i o r  purchasers and w i l l  operate as constructive not ice  u n t i l  t he  final 
judgment is given. If he desires  ta be protected against  subsequent pur- 
chasers a f t e r  that he mst record a ce r t i f i ed  copy of the judgment which 
w i l l  then give constructive notice t o  subsequent purchasers. 



As discvssed above a document must be a "conveyance" *thin tne defi-  
ni t ion of Civ i l  Code S e c t i o ~  1215 i n  order t o  be camble of recordat5 on 
under the  general  recording s t t t u t e .  This def ini t ion i s  "Every instrument 
iq w i t i n  by whnlch any e s t a t e  or i n t e r e s t  in r e a l  p r o p r t y  i s  created, 
aliened, mortgaged, or  encumbered, or by which the t i t l e  t o  r e a l  property 
m : r  be affected, except w i l l s . "  

I n  the former section the word "instrument" was defined and cer ta in  
documents were discussed which have been held t o  be within or K i t h a t  the 
tem.s of t h a t  definit ion.  The pwpose of this section mi l l  be t o  discuss 
documents which k v e  been held t o  be "conveyances" because they a f f ec t  --- r e a l  - 
property. There a r e  a few documents which the  c o w t s  have held not t o  be 
l l c o m e p n c ~ s l ~  s ince  they do not a f f e c t  r e a l  property. TLese w i l l  a l s o  be 
discussed in this chapter. 

As mentioced abwe,  som docw.ents which a r e  nct  "conveyances1' under 
the recorc5ng s t a t u t e  e i t he r  because they are  not "3nstr~ments" or because 
they do not "affect  r e a l  property," m y  be recorZed under v a r i o s  specif ic  
s t ; t . tes  and i n  s o m  instances the same r e s u l t s  w i l l  be reached a s  i f  they 
had beer. recorded under the general recording s th tu te .  

2 i v i l  Code Sect5nn 1215 provides for  severa l  ways in which an instr.2- 
ment ma? a f f e c t  re21  property. 

(1) The ii-strument may create an in t e r e s t  i n  r e a l  uropert;.. 

(2) The instrument m2y a l iena te  an i n t e r e s t  in r e a l  property. .' . 
( 3 )  The instrument may mortgage r e a l  property. 

( ) The indcruaent may encumber r e a l  property. 

(5) The i n s t m e n t  may a f f ec t  the t i t l e  t o  rea l  pro-rty. ----- 
The followin< discussion w i l l  cover instruments wbich are c lass i f ied  

un6.r these various h9adin.l~. 

-4 deed which t ransfers  a present t i t l e  is c lear ly  within the definj-  
t ion  of "conveyance" since it creates and t ransfers  an in t e r e s t  i n  r e a l  
property. I n  the  e a r l y  case of Mesick v Sunderland,(l3! decided un.ier tke 
1859 s ta tu te ,  the  c m r t  held t h a t  a deez which was subject  t o  a csnd%tion 
precedent t o  t he  vest ing of t i t l e  was not a present "con-qmnce" znd, 
therefore,  not  e n t i t l e d  t o  be recorded. The c a r t  m s  k. fac t  confuse:! 



as  to whether the  document was a deed subject  t o  condition precedent or 
merely a contract t o  convey r e a l  p rop r ty ,  which under the 1850 s t a t u t s  
was not  a proper dccunent t o  record. I n  s subseqxent decision, which re- 
versed Eesick v Sundzrland, the  court made it clear t h a t  a deed subject, t o  
a condition pzcedent  w a s a  proper instrument t o  record a l t h o u ~ h  t i t l e  ? i d  not 
ves t  u n t i l  a fu ture  date. The co.wt held i n  this l a t e r  case, Sranwn v 
k s i c k , ( f i )  t i a t  the  record of such a deed put a subsequent ~ r c h a s e r  on 
constructive notice of whether the  condition precedent had been cmp1i.ed 
with. The normal e f f ec t s  of recording present deeds an6 deeds slcbject t o  
condition precedent a r e  as  discussed i n  the  introduction t o  t h i s  chapt-r. 

e f f e c t  of f a i l u r e  t o  record is a l so  discussed above. 

Such conve:ances by referees  a r e  t ransfers  of an bterest  ir! re21 
property. Section 787 of the Code of Civi l  Procedure provides s x c i f i c s l -  
1~ f o r  the* recordation and the e f f ec t s  thereof. It s ta tes :  

"The ccnveyances must be recorded in the county where the prem- 
i s e s  a r e  si tuated,  and s h a l l  be a bar aga i r s t  a l l  p r s o n s  in- 
t e res t sd  i7 the  property ix 2~ w y  who s h a l l  have been nmed 
a s  par t ies  in the action, and against  a l l  such par t ies  and per- 
sons as  were unknown, i f  the surmons was served by nb l i ca t ion ,  
and a ~ i n s t  ?ll persons claiming under then, or e i t he r  of therr., 
and agzinst  a l l  F r s o n s  h a v i n ~  unrecorded deeds or l i ens  a t  the 
comncer.ent of the action." 

Tiere i s  a l so  2 s ~ c i a l  provision for  the  f i l i n g  of a Z s  Pendens i? 
a Par t i t ion  suit. Sectiorf 755 of t h e  Code of E v i l  Procedure s ta tes :  

T 1 k d i a t e l j r  a f t e r  f i l i n g  the complaint i n  the superior court, 
the p l a in t i f f  must record in the off ice  of the  recorder of the 
county, or of the several  counties in which the property is 
s i tuated,  a notice of the  pendency of t he  action, containkg 
the names of the par t ies  so  f a r  a s  known, the object  of the  
action, and a Sescription of the propwty t o  be affected 
t'nerebp. From the  time of f i l i n ~  such notice for record a l l  
persons s h a l l  be deemed t o  have notice of the pendency of the  
action." 

This Lis Pendens i s  not an "instrumentTT which i s  control led by the 
general recording s t a t u t e  a s  discussed in Section P- above. The e f f ec t s  31' 
f i l i n g  or f a i l u r e  t o  f i l e  such a Lis Pendens a r e  a s  discussed above. 

( 3 )  CC?:TRKTS - TO - CGFXY: 

The earl? recordine s t a tu t e  expressly s t a t ed  tha t  the  term lTconvey- 
ance" did not  embrace executorg contracts for  t he  s a l e  or purchase of 
lands. The case of Mesick v Sunderland(1~) interpreted t h i s  a s  mean in^ 
t h a t  sjnce such a contract  was not e n t i t l e d  t o  recordation, i t  wodd nc4, 



ina.:rt constructive notice t o  subsequent -purchasers i f  it were accepted bj 
t he  recorder. 

Tliis p x v i s i o r  exceptinz contracts of s a l e  was abolished when the 
G v i l  Cede -;.as adegted. A l t h m ~ ~ h  there was an indication in the case of 
Farksi.ie v ;&c3omld( l~ )  t h a t  even under the  code such an instrument should --- 
not be recordea, it has defin?tely been established in -- Keese v Beardsley!l7! 
t h a t  silch a document ma? be recorded. The basis  f o r  h o l d i ~ g  t h i s  c a p b l e  
of recorrktion S~s thz?. it i s  an instrument which c rea tes  or t ransfers  an 
e.juit,able i n t e r e s t  i n  r e a l  property. Therefore, when a contract  t o  convey 
i s  recorded, the benefits  of C i v i l  Code Sections 1213, 12U and 1215 w i l l  
a p ~ l y .  The vendee w i l l  be protected against subsequent purchasers and pri-  
or unrecorded instruments. The recording w i l l  give constructtve notice t o  
subseq.~ent par t ies  of the terns  of t he  contract. Failure t o  record means 
t h a t  no protection w i l l  be given a ~ a i n s t  prior unrecorded instruments and 
a + i n s t  subsequent p rchase r s  who record first and meet the requirements of 
zood f a i t h ,  w e n t  of value, and lack of notice a s  established by C iv i l  
Code Section 12a. 

Government Code Section 27288 provides f o r  the manner i n  which a con- 
t r a c t  t o  convey should be achowledged. This can be interpreted a s  author- 
i z i n z  the  recordation of such a contract. 

(3) ASSIQEEXT -- OF PU?CFAS!FL~S - IETTBEST - UNX3 COTiNCT - TO Cc?:E2E 

It has been i n t i m t e d  t h a t  the  general recording s t a t u t e  i s  applicable 
t o  the ass ipment  of an i n t e r e s t  under a contract  t o  comey,(l8) although 
there  has been no square holding on the point. h e  case, Central Construc- 
t i o n  Co. v Hartmn,( l?)  has discussed the problem of whether it i s  neces- -- 
sary  f o r  Fhe a s s i g e e  t o  give notice t o  the vend~?' of the f a c t  of a s s im-  
ment f o r  ~ r i o r i t y  over other a s s i p e e s ,  as  i s  required i n  the  case of the 
a s s i p e n t  of a chose i n  action. The court held t h a t  such an  assignment 
was a t ransfer  of an i n t e r e s t  i n  r e a l  property and not merely the t r ans f s r  
of a chose i n  action. Tterefore, it % o d d  not be necessary t o  give notice 
t o  the vendor t o  maintain pr ior i ty .  It would be necessary t o  record, how- 
ever, t o  maintain p r i o r i t y  a s  against  subseauent a s s i p e e s  who received an 
assignment f o r  value, i n  good fa i th ,  and without notlce of the  pr ior  as- 
signment, and who recorded first. It would a l s o  be necessary f o r  protectio? 
against  pr ior  unrecorded instruments. Failure t r  record would mean t h a t  
the  assignee would not be protected ~ ~ a i n s t  pr ior  unrecorded instrvments 
and against  subsequent bona f ide  purchasers who recorded first. 

Government Code Section 27280 provides f o r  the  manner in which such 
assi,woent s h a l l  be recorded, inferr ing t h a t  when it i s  p - o ~ r l y  recorded, 
t he  normal effects  of recordinc w i l l  follow. This sect ion s t a t e s  a s  fo l -  
lows: 

"iin assigmcent of any agreement f o r  sale ,  ... s h a l l  not impart any 
notice and shall not be recorded unless t he  or iginal  instrument 
i s  recorded and the ass igment  contairs  a reference t o  t he  correct  



book and page where t he  o r i ~ i n a l  instrum5nt i s  recorded, or t o  
t h e  date tine or ig ina l  docuqent was recorded and the  recor5er1s 
document number, or if the or ig ina l  instrument and the 
assignment a r e  ?resented for  recordation concurrently." 

There a r e  two basic  types of in-berests i n  o i l  r igh ts .  F i r s t ,  a r i e h t  
t o  d r i l l  f o r  o i l ,  which is considered an  incorporeal hereditament and 
therefore,  an i n t e r e s t  in r e a l  property. This has been termed a p r o f i t  a 
prendre. There a r e  some decisions which consider it a s  a conveyance of the  
o i l  in place, but  the California courts prefer t o  consider it a s  merely the 
transTer of a arofit. The second type or" i n t e r e s t  in o i l  i s  a royal ty  
i n t e r e s t  in o i l  t h a t  is produced. This again i s  considered t o  be an  in t e r e s t  
in land in the  form of rent.  When it is an i n t e r e s t  in future  roya l t ies  it 
is an i n t e r e s t  in fu tu re  r en t  and i s  another form of incorporeal h e r e d i t a ~ e n t  
or  i n t e r e s t  i n  land. When the  in t e r e s t  in roya l t ies  i s  w i t h o ~ t  r e s t r i c t i o n  
a s  t o  o i l  from axv par t icu la r  lease  and i s  i n d a f b i t e  it i s  t r ea t ed  as  a 
pro,rit - a prendre t he  same a s  t he  r i gh t  t o  drill the o i l .  

These various forms were c l ea r ly  distinguished in the case of Callahan 
bkrt in(20) which involved t h e  assignment o? the r o p l t y  in te res t s .  The 

court  a f t e r  holding that the  in t e r e s t s  created by the royalty agreement 
and the lease  t o  d r i l l  f o r  o i l  were i n t e r e s t s  i n  land and therefore,  could 
be recorded, discussed t h e  recording of an assignment of e i ther .  The 
court  concluded t h a t  such an assignment is a t ransfer  of r e a l  property and 
uhen recorded w i l l  impart constructive notice t o  a subsequent grantee of 
t h e  f e e  t h a t  the  assigned'has an i n t e r e s t  i n  t he  o i l  r igh ts .  Although 
t h e  case ac tua l ly  involved the assignment of a royal ty  i n t e r e s t ,  t he  same 
reasoning would apply t o  t he  assignment of a r i g h t  t o  d r i l l  f o r  o i l .  

The e f fec t  of recording the  assignment of roya l t ies  is t o  protect  
t he  assignee against  subsequent purchasers of t h e  f e e  and against  p r ior  
unrecorded instruments involving the property. Although the courts discuss 
constructive not ice  it i s  again suf f ic ien t  t o  say tbt the  assignee by 
recording merely unintains h i s  common lax prior i ty .  

A lease  creates  an  in t e r e s t  in r e a l  property, and is, therefore, a 
"conveyance" within t he  meaning of t h e  term a s  used in the  recording 
s ta tu te .  Such an instrument when recorded gives constructive notice t o  
subsequent purchasers of i ts  contents under t he  provisions of Civil Code 
Section 1213. The lessee is protected against  p r ior  unrecorded instruments 
provided he obtained the  lease  in good f a i th ,  mithout notice of t he  pr ior  
instruments, paid value, and recorded h i s  i n s t m n t .  

Failure t o  record a lease  nrakes it void a s  against  subsequent 
purchasers or mortgagees who qualify under C i v i l  Code Section 12lk. (21) 
In addition, t h e  lessee w i l l  not be protected against  pr ior  unrecorded 
instruments. 



Under the 1850 s t a t u t e  on Conveyances a lease f o r  a term not 
exceeding a year was not a ttconveyance.tt(22) Therefore, it wzs not an 
i i i s t m ~ e n t  t h a t  could be racorded and if such a short t e r n  lease  were 
recorded, the  benef i ts  of the  recording s t a tu t e  did not apply. The 
present s t a t u t e  providing fo r  constructive notice (Civil Code Section 1213) 
mkes no s - ~ c h  exception and nei ther  does Civi l  Code Section 1215 which 
defines a "c~nveyance.~~ However, Civ i l  Code Section 12LL indicates t h a t  
i ts  terms do not apply t o  a lease  of l e s s  than a year. It would seem from 
a l i t e r a l  in terpreta t ion of t h i s  sect ion t h a t  f a i l u r e  t o  record such a 
lease  would not a f f ec t  i ts  va l id i ty  a s  t o  subsequellt born f i d e  purchasers, 
even if they  record. 

(6) 0PTIO:ds: 

There appear:: t o  be a confl ic t  i n  the California cases a s  t o  whether 
an option t o  purchase r e a l  property creates an  in t e r e s t  i n  the optionee 
t h a t  i s  an  in t e r e s t  i n  r e a l  property. Some courts t r e a t  it merely a s  a 
contract  riet, while others intimate t h a t  it i s  an equitable i n t e r e s t  in 
the  land. 

'&ether it is an in t e r e s t  i n  land or  not, hmever, it is apparently a 
proper instrument t o  record under t he  general recording s t a tu t e ,  since 
Cavernment Code Section 27288 provides f o r  the  mnner of acknowledgment of 
an option agreement presurrably a s  a prerequisite t o  recordation. Such 
options srill, therefore, be protected against  subsequent purchasers and 
against  p r ior  unrecorded instruments i f  t he  options a r e  properly recorded. 

It has been held t h a t  a lease of land containing a provision tha t  the  
lessee  could renex the lease  a t  the  expiration af h i s  t e rn  is a "conveyance" 
within the def ini t ion of Civ i l  Code Section 1215. (23) 

It has a l s o  been held tht a lease  of land f o r  a term of f i v e  years, 
w i t h  an option t o  e i t he r  par ty  t o  terminate t he  lease  upon 30 days notice 
in writ ing is a konveyance" within t he  def ini t ion of Civi l  Code Section 
1215. (2L ) 

Government Code Section 27289 provides f o r  a special  mnner  of 
recording assignments of options, leases,  agreements f o r  sa le ,  agreements 
f o r  leases,  deposit receipts,  conmission receipts.  It requires t h a t  the  
o r ig ina l  instrument be recorded and t h a t  t he  assignment contain a 
reference t o  the  correct  book and page where the or ig ina l  instrument i s  
recorded o r  t o  the date the  or ig ina l  document was recorded and the  
recorder 's  docment nunber. However, t h i s  may be dispensed with fd t he  
or ig ina l  instrunent and assignment a r e  presented f o r  recordation 
concurrently. 

This sectSon does not apply t o  any assignment mde  by or contained in 
any deed 01- t r u s t ,  mortgage, or other l i e n s  given t o  secure t h e  payment of 



bonds or other evidences of Fndebtedness authorized or pemi t t ed  t o  be is- 
sued by the  Conrmissioner of Corporations or made by a public u t i l i t y  sub- 
j e c t  t o  the  provisions of t h e  Public U t i l i t i e s  Act. 

The pna1t.y provided by ,3';0v'rment Code Section 27289 for f a i l u re  t o  
comply with these requirements i s  that the instrument s h a l l  not be record- 
ed and shall not  impart notice. It can be assuned from this code prwis- 
ion  t h a t  none of t he  benef i ts  of recording would follow i f  these require- 
m n t s  w r e  not complied with. On the other hand, it i s  inferred f rno  t h i s  
sec t ion  that i f  it is complied with, a l l  the benefits  of recording prwid-  
e d  by the general recording a c t  would f o l l m  which a re  discussed abwe. 

(8) A $ S I ~ b N T  CF - F U m  RENTS: 

Tiffany in his t r e a t i s e  on Real Property(25) s t a t e s  that such an as- 
signment i s  a t ransfer  of an incorporeal h e r e d i h s n t  and, therefore, is 
e n t i t l e d  t o  be recorded a s  any other t ransfers  of i n t e r e s t s  in land. 

Tne California court i? Ponona Mutual Asso. v Smith(26) required such --- -- 
a n  assignment t o  be achowledged, and held that  i f  i t  i s  recorded without 
an acknmledgmnt no constructive notice w i l l  be given by t h e  record t o  
subsaquent purchasers. The im?lication from this decision is that an as- 
sigmmnt of future  r en t s  is a proper kstrurnent t o  record under t he  gener- 
a l  recording s ta tute .  Therefore, when it i s  recorded, the  various bene- 
f i t s  of recordation should follow. If the  instrument is not recorded, it 
should receive no protection under C iv i l  Code Sections 1213 and 121L a- 
gainst subsequent purchasers who record first and meet the requirements of 
C i v i l  Code Section 12l.4 ahd no protection against  pr ior  unrecorded instru- 
rpents. The record of such instrument should not give constructive notice 
t o  subsequent pu'chasers. 

The case of Callahan v Martin discussed abwe i n  connection with o i l  
r i g h t s  and assigmisnts of E i l  r igh ts  discussed the ~ o b l e m  of future rents  
and the a s s i p e n t  thereof and concluded t h a t  future  rents  involve an in- 
terest in land and therefore the assignment of them involves the t ransfer  
of an i n t e r e s t  in land. Therefore, such an  instrument should be allowed 
t o  be recorded with t h e  var iow benefi ts  of recording t o  follolr. 

( 9 )  ASSIQJLE3JTS - FOR BENEFIT - OF CREDITKRS: 

Coverrrent Code Section 27292 provides t ha t  "Transfers of property i n  
trust f o r  t he  benef i t  of creditors. . .shallbe recorded in the cases speci- 
f i e d  in the t i t l e s  on the  special  r e l a t i on  of debtor and creditor..  .of the  
C i v i l  Code ." 

The C i v i l  Code sections involving such ass igments  w i l l  be discussed 
below. The f i r s t  sect ion which prwides  f o r  an assigranent for the bane- 
f i t  of credi tors  i s  Civil Code Section 3UJ which s t a t e s  a s  follows: 

"An insolvent debtor may i n  good f a i t h  execute an assignment 
of property i n  t r u s t  fo r  the  s a t i s f ac t ion  of his creditors,  i n  
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c@.iformii,:. t o  t:e pr.visicns of this c'l:i-:t%: s l ~ t ~ j e c t ,  howrer,  
t o  the provisions of t.his code r e l a t i ve  t o  tms1;s and f r i :udu-  
l e n t  t ransfers ,  and t o  t he  restr5.ctio?s i ~ p o s e d b y  law q o n  7 ~ -  

s i ~ e ~ t s  by s r e c i - l  px t r e r sh ips ,  by corpor;tions, or by other 
s p ~ c i f j  c cl2sses or p .rsons." 

C d n  Scction 3L58 yovides  for  the f o m l j t i e s  of the assizn- 
mn t .  It s ta tes :  

"An assigment  f o r  the lsenefit of c red i tors  m s t  be i n  mrit irg,  
svbscribed by the a s s i ~ o r ,  or  by his acent there to  authorized 
i n  writ ing,  and the t ransfer  by the sher i f f  must a l so  be in 
m i t h g ,  subscribed by the sher i f f  in his o f f i c i a l  capacit3. 
Both such ass igment  and such t ransfer  must be achox!.ed@., or 
p rwed and c e r t s i e d ,  i n  the  mode prescribed by the  chapter on 
recording t ransfers  of r e a l  property, and be recorded 2s re- 
q e r e d  by sections. t h i r t p f o u r  hundred an6 sbcty-three and 
thir ty-four  hundred and sixty-four; but  recording i n  one county 
cor.st i tutes a cm?liance x i t h  the following section." 

The followin: ~ e c t i o n ,  Civi l  Code Section 3h59 s t a t e s  t h a t  "lmless 
the provisions of t he  last sect ion a re  camplied with, an a s s i w e n t  for  
the  bene f i t  of c r e d i t z s  is  voi6 against  everp credi tor  of tkie ass i ,ycr  
not assent ing thereto." 

CiVil Code Sections 3!163 and 3L6L referred t o  in Secticn ?1S8 are  a s  
f o l l rn s  : 

Section 3Lb3: "An assignment for  the benef i t  of credi tors  
must be recorded, and the inventory.. . f i l e 3  ~ 5 t h  the  co-in.ty 
recorder of the  count>- in wMch the  a s s i p o r  resided a t  the 
date of t he  assignment; or, i f  he did  not then res ide  i n  
this s t a t e ,  with t h e  recarder of the county in which h i s  
p r inc ipa l  place of business was then s i tzated;  or, if he 
had no t  then a residence or place of business i n  t h i s  
state, with the recorder of the  cmnty i n  which the  princi- 
pl pirt of t he  assifped property was then situated." 

Section 31&: "If an assi,ment f o r  the benef i t  of credi tors  
i s  executed by more than one a s s i g o r ,  it I E ~  be recorded, 
and a co,y of the inve~torp. . .f i led *.th the recorder of the  
county i n  which an:$ ~f the assignors r ~ s i d e d  a t  i t s  &te, or 
i n  wWch any of them, no+, then residing in t h i s  s t a t e ,  had 
then a place of business." 

C iv i l  Code Section 31465 then DFWS des t h a t  "An a s s i - l e n t  for  t he ben- 
e f j t  of c red i tors  i s  w i d  --- against  credi tors  cf the a s s j g o r  and a::ainst 
parchasers a??d gncumbrancers i n  s o d  f a i t h  and f o r  value unless it i s  re- 
corded a s  p-ovfded in t h i s  t i t l e . .  ." 



t k a t  the  a ~ s i ~ m e n i .  is val:'d between the a s s i ~ n c r  an< z s s i p e e  2nd a z i r s t  
2 1 1  credi.?.ors a s s e n t i ~ g  t o  it. It i s  voZd or ly  against  c r ?+ to r s  not as- 
sent,ins t t -ereto  zni zgaiqst  ??chasers and encmicrancers f o r  value m y  ir. 
toe? f a i t h .  (27) 

Civi l  Code Ssction %A& m-ov5des that :  

"Yhere an ass i_ment  for t he  benefj t of eredi-tn-s e ~ b r ? ~ c e s  7 - 2 ~ 1 .  

p r o p r t y ,  j t  is subiect, t o  the  p n r i s i c n s  of z r t i c l e  fc lx  of 
the  c h q t e r  on recorcling t r amfe r s ,  3s m d l  as t,o ?,h'3ce of t k i s  
t i t l e . "  

??is is pwhaps t h e  most imp??tint seztion on i ss ignme~ts  fnr  t i e  3er:efi';. 
of Creditors f o r  th" pu-poses of t h i s  paper. 'inis sert icm has beer: csr -  
st.ruec! t o  man t ha t  ;:n a s ~ i ~ p r e n t  m s t  he recorded i:! ever; c o v t y  rCner- 
an:? of the r e a l  ~ o p e r t y  i s  s i tua ted  in order t o  be effeqt ive a ~ i n s t .  sl.F,- 
senilent. pv~rct~asers or m o r t ~ ~ e s  . It i s  silff i c i e n t  a s  a j;.zins? credi turs  
i f  t he  ass i -ment  i s  recorded xhere t he  debtor resides. ( 2 8 )  Sce ih lp t e r  3 
e n t i t l e d  "TLqn 2nd Place of Reczrcling" f o r  a mox t h o r m ~ h  c'iscusslon o* 
t h i s  prohlee. 

Cnder t h e  1850 st2t:ite the tern, "cocvepnce" wzs held t o  . .. 
mort@ges.(2?) 

The present s t a tu t e  definin: "convoy~nces", C?.vil Code Section 1235 
e x p ~ s s s l y  inclcdss mor tgass  i n  i ts  Cef i n i t i on  of a "rmveyanre". There 
is, t'nerefore, no question of whether a mortgage i s  a "conve:rdnce" c r  nct 
and the normal r e su l t s  of recording under the gener3.l reccrr5ng s b t u t e  
%ill follow . 

Svernment ?ode Section 27322 p-ovides f o r  t he i r  recordation by the 
recorder. 

I n  s p i t e  of these provisions, however, the leg is la ture  h2s enacted a 
spec ia l  s ec t ion  covering mortgages. 3nrerment Code Section 27292 s t - t ,es  
t h a t  l i e x  on p r o p r t y  by way of mortgae sshall be recorded in the cases 
specif ied in t he  chapter of the  C iv i l  Code on mortgass.  ?his chap%r i s  
Chapter TI,  T i t l e  Xn7. Section 2952 of this chapter provides t h a t  "mort- 
Fges  and deeds of t r u s t  of r e a l  property may be aclmowled@ or  prwed, 
c e r t i f i e d  and recorded, i n  l i k e  manner and with l i k e  e f fec t ,  a s  grants 
thereof:. .." 

Tblere a r e  s p c i - 1  provisions for  the r eco r6n f  of various inst ru-  
~ e r r t s  +;lin-- with mortga;.3s. Sore of these a r e  a s  follows: 



3 v i l  Code Sect ions ??3L and ?935 ?rovide f o r  t h e  r e c o r k t i o n  of s:c? 
m 7nstrment. .  C i v i l  Code Sectiron 258 provides f o r  the r i g h t  of the  as- 
s i ~ e e  t o  s e l l  under a  p o w r  of ss.lo if t2e assi,grent. i s  recorded.  Thes? 
provis iors  a r e  d iscussee  below. 

(b) C i 5 l  Code Sect ion 2931: provides t h a t  "anr  in s t r -men t  by which 
ariy mortp,e  o r  dese of t r u s t  of, E e n  upon o r  i n t e r e s t  i n  r e a l  proper- 
Qr.. . , i s  s ~ b o r d i n a t e d  o r  waived a s  t o  p r i o r i t y  nay be recorded, an< frw. 
t h e  t i n e  t h e  same i s  f i l e d  f o r  r ezord  opera tes  a s  c o r s t r u c t j v ~  nc t i ce  of 
the  contents  the reo f ,  t o  a l l  persons." 

";:::en a z a n t  of r e 2 1  ?ro?sr t r  pnroorts  t o  b e  an a b s o b t e  COP 

v e p n c ? ,  bnt, '_.F Sntende? t o  1 2  r?efeas5ble, on t k e  - w r f o - ~ a n c e  
of cer te i r .  conei t i  nrs ,  such g r n t  i s  not defe?ied o r  aff?c+,ec; 
2 s  c . y i ~ s t  a q  -J?rsm oXhr t h s n  t h e  grantee or  h i s  h e i r s  or  
devisees,  or F r s o n s  'wvin: ~.ctuz!. not ice ,  mles:; zn i7s t ru -  
vent  of defelsance, ch ly  executed and ackno~led~ned,  s : ? ~ ? l  ki~ 

ba:r r ~ c o r d e c ?  i n  t h e  o f f i c e  of t h e  c o x t y  recorder  of tFe  
county where t h e  9roprQ:  is  si tuated."  

C i v i l  Code Sect ion  2925 provides, however, t h i t :  

"%e f a c t  tkt a l r a n s f e r  was n a ~ e  s u h j e c r t o  dsfeassr.ce on 
a c o r d i t i o n ,  may, f o r  t h e  p r p o s e  of shorc i~g snch t r ~ n s f e r  t o  
be a mortgage, be p r w s d  (except as e&.st  2 s-~bsequent 
,purchaser or  encmbrancer  f o r  v a h e  and v i i t h p ~ t  not ice ' ,  
thongh t h e  f a c t  does no t  a;;re&r by t h e  terns of the  i n s t r u -  
ment. I' 

(d) P ~ e r  of Attome-:: - -. -- - 2 

Si-.%l Code Sect ion  2933 orov3des: 

".i oo7.:er of a t t o r n e y  t o  execute  a n o r t , p ~ ,  must b$ ir. W r i t -  

in;, svbscribed,  ackncvrled:zi', o r  p r w e d ,  c e r t i f i e d ,  anc' r e -  
csrded i n  l i k e  mannw a s  powers of a t t o r n e y  f o r  p ? r , t ~  of 
re21 pp0pertp.l' 

T E s  Qpe of instrument  i s  d i s m s s e d  below. 

(e)  -- C e r t i f i c a t e  - of Dischz~ge  - of Ekrt,a?: 

-: ivi l  Code Ssc t ion  2p1~0 ~ r w i d e s :  



or acknowledgment thereof, must be recorded a t  length, and 
a reference mde i n  t h e  minuts of the discharge mads upon 
the record of the mortgage t o  the book and page where the 
discharge is recorded.'' 

Civil Code Sections 2938-2940 provide for the nrethods of dis- 
charging a mortgage. These sections are discussed i n  Chap 
tar &, " h e r  of Recording." 

Section 675a of the Code of Civil Procedure provides for  the nethod 
of recording a satisfaction of a mortgage when the property i s  
sold a t  a foreclosure sale. T h i s  also i s  discussed i n  Chapter 
h, "Manner of Recording." 

( f )  F i c t i t i m ~ s  Mortgages: 

C i v i l  Code Section 2952 provides for the recordation of f i c t i -  
tious mortgages and the effects thereof. This i s  ctiscussed in  
Chapter 4, *Manner of Recording." 

(g) Notice of %fault - Mortgage: - 
C i v i l  Code Section 2924 provides that  where a mortgagee has a p e r  

of sa le  i n  the martgaga t o  be exercised after a breach of the obligation 
for which the mortgage i s  a security, such power of sale shall  not be 
exercised (with som exceptions), " u n t i l  (a) the.. .mortgagee.. .shall f i r s t  
f i l e  for  record, i n  th office of the recorder of each county wherein the 
mortgaged...poperty or some part or parcel thereof is  situated, a notice 
of default..." The statute prwides far  rhat  information the notice shall  
contain. 

C i v i l  Code Section 292&b gives any prson  desiring a copp of the no- 
t i ce  of default or notice of sale under mortgage the r ight  of f i l i ng  with 
the recorder of any county i n  which any part m parcel of the real pop- 
er ty  i s  situated, *a duly acknowledged request for a copy of such no- 
t i ce  of default and of sale." A notativn shall then be mde by the re- 
corder on the -gin of the record of the mortege giving a reference t o  
the place where the request is recorded. 

(2) DEEDS OF ?XUST: --- 
A deed af t r u s t  i s  a security transaction in which t i t l e  t o  r e a l  

property i s  transfemed t o  a trustee t o  hold as security for  the pagment 
of an indebtedness. It differs from a mortgage in the fact  that t i t l e  is 
transferred in a deed of trust,  whereas a mortgage merely gives the mort- 
gagee a l i en  against r ea l  proprty. 

A deed of trust is considered t o  be a "conveyancen w i m  the defini- 
tion of Civil Code Section 121.5. Theref are, it is  subject t o  the general 
recording statute and the benefits of recording follow the recordation of 



a t rus t  deed. 

There are special provisions i n  the code, however, relating t o  deeds 
of trust  and providing specifically for the i r  recordation. 

Civil Code Section 2952 provides that  "mortgages and deeds of tr'ast 
of r ea l  property, may be ac!uioaledged or proved, cert if ied and recorded, 
in  l ike  manner and uith like effect, as grants thereof;..." 

In addition t o  this general provision for  the recording of t rus t  
deeds, there are specific statutes covering matters affecting or related 
t o  t n ~ ~ t  deeds. 

(a) Assignment - of beneficial interest  under t r u s t  deed: --- 
C i v i l  Code Section 293h provides fo r  the recording and effect of re- 

cordhg such assigwent. C i v i l  Code Section 2935 covers the extent of the 
notice given by the record of such an a s s imen t .  C i v i l  Code Section 858 
c m r s  the r igh t  of the assignee t o  s e l l  under a p e r  of sale. These 
provisions are discussed beloa. 

(b) Civil Code Section 24% also prwides for recordation of any in- 
stnrment by which a deed of t r u s t  is subordinated or waived as t o  priority. 
This prorlsion states that  frm the t h  such instrument is f i l ed  for rec- 
ord i t  operates as  constructive notice of the contents thereof t o  a l l  per- 
sons. 

(c) F i c t i t i w s  Deeds of T?ust: --- . . 
C i v i l  Code §e&im 2952 provides for the r ecardation of "dummy" or 

fictitious deeds of k u s ?  and the effects thereof. These instruments and 
the i r  recordation are discussed in Chapter b, % a m r  of Recordation.* 

(d) C i v i l  Code Section 293& p-ovides for the recordation of an in- 
strument substituting the trustee under a deed of trust.  "The trustee 
under a tmt deed upon real property given t o  secure an obligation t o  pay 
money and conferring no M i e s  upon the trustee than those which are  inci- 
dental t o  the exercise of the puwer of sale therein conferred, m y  be sub- 
s t i tu ted by the r ecordinf: in tke ~ o u n t y  in rhich the ~ o p r t y  is located 
of a substitution executed and achorledged by a l l  of the beneficiaries 
under such trust deed, or tbir successors i n  interest.. .Frm the time the 
substitution is f i l ed  for  record, the new trustee shal l  succeed to  the 
powers, &t ies ,  a u t h o r i t ~ a n d  t i t l e  of the trustee -d in the deed of 
t ~ s t . "  

(e) Notice - of Default - Rvst Deed: -- 
Under Civil Code Section 292b when the trustee has a p e r  of sale 

and the debtor defaults in his payment, the trustee m e t  record a notice 
of default and election t o  s e l l  under the p e r  of sale. This is the same 



type of notice discussed above under "Notice of Ilefaultn when mortgagor 
defaults. Mor tga~s  and t rus t  deeds are treated in a similar manner in 
th i s  respect. 

C i v i l  Code Section 292&b ~ o v i d e s  for requests of such notice. These 
are treated in the same manner as  requests for  notice of default and sale 
under p e r  of sale contained i n  a mortgage. This subject was discussed 
above under *Notice of Default" i n  t h e  section on mortgages. 

(3) MORTOACES ON --- P B S O N A L  FROPERTY -- OR CROPS: 

These mortgages are discussed below in the section involving instru- 
mnts  which affect personal property. 

These martgages are &scussed below in the sectian involving instru- 
ments which affect personal woperty. 

( 5 )  AEEEasENT TO ASSUM3 A MORTCAGE: --- 
Although such an agreement does mot create or transfer any interest 

i n  r e a l  property i t  seem t o  be logical t o  discuss recordation of an as- 
smption agreement in connection w i t h  the discussion of ctifferent types of 
mortgages and lnstntlPants connected with mortgages. 

When rea l  property which has been martgaged is sold and transferred 
t o  a thi rd  party by the mortgagor, a poblem arises as  t o  whether the 
third party w i l l  be required t o  pay the debt secured by the mortgage. If 
the plrchaser expressly assumss the mortgage and agrees t o  pay it, he w i l l  
be l iable for such papent. The statement of agreement t o  pay is ordinar- 
ily contained in the deed t o  t h i s  third party. It has been held, however, 
t h a t  the agreement t o  assume the mortgage may be contained i n  a separate 
instrument rathsr than i n  the deed itself.(30) 

This instrument containingthe assumption agreement may then be re- 
corded under the general recording statute. The court ia Weaver v McKay 
held tha t  since such instrument cmld be recorded, a c e r t m o p y  there- 
of was admissible i n  eridence.(l) The other benefits of recordation would 
not be involved in this case, eltnce the assumption agreement i s  not an en- 
cumbrance against the land, but merely a contractual agreemsnt between the 
vendor and vendee of land which has been formerly mortgaged. 

The former section dealt with a transfer of the mortgaged property by 
th8 mortgagor. This section deals with the transfer of the debt by the 
mortgagee or beneficiary, which i s  secured by either a l i en  agalnst the 
property in the case af a mortgage, or by tb transfer of t i t l e  t o  the 



t r u s t e e  in the case of a t r u s t  deed. 

The courts have apparently not t reated the a s s i p n e a t  of a mortgage 
or  i n t e r e s t  under a deed of t r u s t  a s  nconveyancesn under the general re-  
cording s t a tu t e .  Such documents a re  gcmerned by C i v i l  Code Section 293L 
which provides for  recordation of assigrrments of this nature. 

The court in Security Kfg. Co. - r -- Delfs(2) interpreted C i v i l  Code Sec- 
t i o n  293L as meaning t h a t  the record of such an a s s i w e n t  would glve con- 
s t r u c t i w  notice t o  subsequent pu'chasers but would not a f fec t  p i o r  par- 
t i e s  rho had acquired in t e re s t s  under p i o r  unrecorded instruments. 

The basis fo r  such a decision is tha t  C i v i l  Code Section 12lh which 
pwt%cts cer ta in  subsequent par t ies  against p i o r  unrecorded instruments 
does mot apply t o  assi@unents of mortgages. In addition, the court states 
that there  i s  no provision that recordation ahauld have "like effect"as  

- recordation of grants and there  is no p rwis ion  spec i f ica l ly  g i a  pro- 
t ec t ion  t o  an assignee of a wr tgage  or i n t e re s t  under a t r u s t  deed a- 
gainst  p r ior  unrecorded instruments. 

&en if the assignment uere considered a nconwyancen, an assirnee 
would not be protected unrler Civi l  Code Section 121L since it i s  designed 
t o  PrOtect subsequent born f i d e  purchasers or mortgagees. Under a l i t e r -  
a l  in te rpre ta t ion  of this s t a tu t e  an assignee i s  neither a plrchaser nor 
a mortgagee and therefore, i s  not en t i t l ed  t o  protection. 

Civ i l  Code Section 293L which povides fo r  the recordation of auch 
assigrrments states: 

"Any assignment of a mortgage and any assignment of t h e  bene- 
f i c i a l  i n t e re s t  under a deed of m s s t  may be recorded, and 
from the  t d m  the same i s  f i l e d  fo r  record operates a s  con- 
s t ruc t ive  notice of the contents thereof t o  a l l  p reons ;  ...- 
The following section, C i v i l  Code Section 2935 p m i d e s  fortfrs extent 

t o  which auch an a s s i p r e n t  w i l l  be notice when recorded. It w i l l  not  be 
not ice  to the  debtor, h i 8  heirs  or personal representatives t o  invalidate 
any p a p e n t  ~ d e  by them t o  the person holding the note. It would b no- 
t i c e  t o  them if payment were made t o  a person not holding the note. This 
sect ion reads as f ollors:  

When a mor tgae  or deed of t r u s t  is executed a s  securi ty  f o r  
money due or t o  becme due, on a promissory note, bond, or 
other inetnmsent, designated in the mortgage o r  deed of t rus t ,  
the record of the assi-nt of the mortgage or of the aasign- 
mnt of the beneficial  i n t e re s t  under the deed of trust, is 
mot of i t s e l f  notice t o  the debtor, his heirs, or personal 
representatives, so  as t o  inval idate  any p a p e n t  made by them, 
or aw of them, t o  the person holding such note, bond, or 
other instrument. " 



It should a l so  be noted t h a t  Civil  Code Section 292L provides t h a t  
t he  record gives not ice  only t o  subsequent persons by judicja l  decision 
and does not  give not ice  to the  mortgagor. The only notice t o  the 
mortgagor is byimpl ica t ion  from Civil  Code Section 2935 when he pavs a 
person who does not  have the note. 

C i v i l  Code Section 858 provides f o r  the r i gh t  of the ass i f lee  t o  
s e l l  when the  mortgage or  eeed of t r u s t  contains such a power. The 
power may be executed by the assignee whenever the assignment is  duly 
acknowledged and recorded. This section reads a s  follows: 

"Where a potier t o  s e l l  r e a l  property i s  given to a molt- 
gagee, o r  other  encumbrancer, i n  an instrunent intended 
t o  secure the pqment of money, the power is to be deemed 
a p a r t  of the security,  and vests  in any person who, by 
assignment, b e c o ~ e s  en t j  tl.ed to  t he  money so secured t o  
be paid, and nay be executed bg him &enever the assign- 
ment i s  dulx acknouled~ed and rec0rdr2. '~ 

(1)  DECLAZ4TIOIi OF TilDS'SI: -- 
A t  corrmon l a u  a pr ior  q u i t a L l e  i n t e r e s t  was c c t  off by a s a l e  t o  

a bona f i & e  purchaser without notice of the pr ior  equitable i n t e r e s t .  
Recording of an equitablp i n t e r e s t  i s  now sufficient t o  give a subse- 
quent purchaser notice from the recur? tiiat there i s  a out.standing 
equi table  i n t e r e s t  i n  some p a t > - .  This means tha t  a subsequent pur- 
chaser who obtains the lega l  t i t l e  w i l l  not  have p r i o r i t y  over a pr ior  
equi table  i n t e r e s t  i f  t h a t  equitable i n t e r e s t  has been properly recorced, 
s ince he i s  no t  a bona f i d e  purchassr without notice s ince he has notice 
from the  record. This i s  on6 of the  r a r e  instances i n  which i t  is neces- 
sa ry  t o  discuss constructive not ice  from the record in order t o  protect  
a p r i o r  person. If the subsequent person acquired merely an equitable 
i n t e r e s t  but  not l e g a l  t i t l e ,  the  famil iar  ru l e  of first in time prevails  
would apply. It w i l l  not  apply, however, as  between an equitable i n t e r e s t  
and l e g a l  t i t l e .  In t h a t  case it i s  necessary to r e l y  on the  doctrine of 
constructive not ice  which prevents the  subsequent purchaser of the lega l  
t i t l e  from claiming a s  a bona f i d e  purchaser without notice. 

The cases of Kelloeg Huffman(3) and Xoore v Schneidedk) both 
ind ica te  by way of dicta  t h a t  a declaration of t r u s t  is within the def i -  
n i t i o n  of "conveyance" as  used in the general recording s t a t u t e  in 
California. The benefits  of recordation w i l l  follow and f a i l u r e  to 
record means no protection is given to the  beneficiary against  subse- 
quent bona f i d e  purchasers who meet the requirements of Civi l  Code 
Section 12l& nor a g a k s t  p r ior  unrecorded instruments. 



A r e s t r i c t i v e  agreement i s  an example of the type of document ~ t a c h  
cannot be c l a s s i f i ed  as creat ing an in t e r e s t  i n  r e a l  property, transfer-  
r i c g  such -rest or encumbering r e a l  property in the ordinzry manner. 
However, such agreements do a f f ec t  t he  t i t l e  t o  r e a l  p rop r ty ,  s k c e  the7 
r e s t r i c t  the manner in which the may be used, the persons who may 
use propsrty and other matters a f fec t ing  the  property direct ly .  

The courts have been l i b e r a l  in construing these agreements a s  "con- 
vepncesn  which may be recorded under the  general recording s ta tute .  

h e s e  restrj .ct ions were or ig ina l ly  enforced i n  equity against  subse- 
quent p r c h a s e r s  who hzd notice. This i s  another s i tua t ion  similar t o  dec- 
larations of t r u s t  i n  which notice from the record determines pr ior i ty .  
There nas no cormnon law p r io r i t y  given t o  such agreements since they were 
marely equitable and riiould be c u t  off by a purchase of t h e  l ega l  t i t l e  by 
a subsequent bona f i d e  plrchaser. However, the c m t s  ncm hold t h a t  by re- 
c0rdir.g t he  par t ies  t o  such an agreement a r e  ~ o t e c t i n g  themselves because 
the  record grevents a subsequent plrchaser of the l e g a l  t i t l e  from claiming 
a s  a bona f i d e  purchaser without notice. O f  course, the r u l e  of first in 
t i n e  prev;ils w i l l  apply as  betweer? two successive equitable t i t l e s .  

Two cases i l l u s t r a t i n g  the modern view are v Patee(5) and Corn- -- - 
b le th  v Allen. ( 6) --- 

The case of Wvt v -- Patee, which involved an agreement made betweer. l o t  
m e r s  f o r  r e s t r i c t i ons  against  occupancy by negroes, held t h a t  such an a- 
greement was a "conveyance" and required recording f o r  the agreement t o  be 
e f fec t ive  against  subsequent parties.  . . 

The case of Cornbleth v Allen involved an agreement t o  change r e s t r i c -  
t i ons  and referred t o  the  o r i g i n t l  deed which established the r e s t r i c t i o r s .  
The cour t  s t a t ed  "The agreement was an instrument a f fec t ing  the t i t l e  t o  
the  r e a l  property described therein and in the deed t o  xhich it referred 
(sec. 1215, Civ. code), and i t s  recordation was constructive notice t c  re- 
spondents. (Civ. Code, aec. 1213) ." 

In addition t o  protection against  subsequent purchasers and mortga- 
gees, the  par t ies  t o  such an agreement would be protected against  prior 
unrecorded instruments. If not recorded, however, there  would be nei ther  
protect ion against  p r ior  par t ies  or  subsequent bona f ide  p rchase r s  or 
mortgagees who recorded t h e i r  instruments first. 

A. Y1TL1S: - 
Civ i l  Code Section 1215 defines a nconveyancew but  makes the  exception 

of KLIS. - Therefore, a w i l l  is not authorized t o  be reccrded under the  
general recording s ta tute .  However, there a r e  prwis ions  involving the re- 



cording of w i l l s  i n  s p c X i c  s ta tu tes  and these s t a tu t e s  provide for  the 
e f f e c t s  of such recordation. 

Goverment Code Section 27322 provides t h a t  the  recorder s h a l l  record 
" W i l l s  acimitted t o  probate." The only provision in t h e  F'robata Code in- 
volving recording of wills i n  the office of the County Recorder is Probate 
Code Section 322, which provides a s  fo'lows: 

"The r i g h t s  of a plrchaser or encumbrancer of r e a l  property, i n  
good f a i t h  and for value, dertved from any parson claiming the 
saae by succession, a re  not impaired by any devise uade by the 
decedent from whm succession is claimed, unless within four 
years a f t e r  the devisor's death the instrunent contair;in,- such 
devise i s  duly proved a s  a w i l l ,  or m i t t e n  notice O f  such de- 
v i s e  is recorded w i t h  the  recorder of the county where the  land 
lies." 

There is a provision f o r  recording in the minutes of the  colirt. Pro- 
bate  Code Section 332 provides t h a t  when a n i l 1  is admitted t o  probate it 
mst be recorded i n  the minutes of the  court by the clerk, with t h e  nota- 
t i o n  'IAdmitted to probaten and the date. 

=e meaning of the  Section 322 c i t ed  above i s  t h a t  a p rchase r  who 
buys f r m  an - heir in good fa i th ,  fo r  value, without notice, acquires a ti- 
t l e  ahich m i l l  remain inconclusLve for four years. I f  a t  the end of t h a t  
period, no record has been f i l e d  of the w i l l  a s  required i n  Probate Code 
Section 322, his t i t l e  m i l l -  become conclusive. A s  between the devisees and 
the he-k, however, there gould be no time l imi t  f o r  probating the w i l l .  I f  
the property were dis t r ibuted on the supposition tha t  the decedent died in- 
t e s t a t e  and a w i l l  i s  then produced, the heir  would not be protected i f  he 
received property under the decree of distribution, but a purchaser f ron 
h i m  i n  good f a i t h ,  far value, and without notice, would be protected i f  the 
w i l l  were not  recorded or probated within four years. 

There are no provisions covering the purchaser who bu,m i n  good fa i th ,  
f o r  vzlue, without notice, from a devisee under a first wi l l . ,  When a second 
rill is Later found which replaces the f irst  one and devises t h i s  r e a l  
property t o  another devisee. 

Probate Code Section 1021 s t a t e s  tha t  when a decree of dis t r ibut ion is 
final it "is conclusive a s  t o  the  r i g h t s  of heirs, devisees and legatees." 
This does not, however, prevent the probate of a second w i l l ,  or the PO- 
duction of any w i l l  i f  t h e  first proceedings involved intestacy. There i s  
no M t a t i o n  on the t b e  i n  which such w i l l  may be probated. It may be 
probated a t  any t k e  a f t e r  the decedent's death, according t o  Probate Code 
Section 323. In such a case the new w i l l  i s  probated, but t h e  old proceed- 
ings  are not reopned. 

The devisees under t h e  new n i l l  may then bring a s u i t  i n  equity a- 
ga ins t  t h e  dietr ibutees  under the f i r s t  decree of dis t r ibut ion which was 
based e i t h e r  on probate of another w i l l  or on a finding of intestacy.(7) 



The theory on which such act ion i s  based is t h a t  the or ig ina l  dis- 
t r ibu tees  a r e  holding the property i n  t r u s t  for the beneficiaries of the 
new w i l l .  

men  the proparty has been t ransferred by the  or iginal  dis t r ibutees  
under the f i r s t  w i l l  t o  t h i r d  par t ies  and then a second w i l l  is discorered 
a more ccmplicated s i t ua t ion  is pesented.  The equitable principle that 
would be r e l i e d  on in such a s i tua t ion  would be tha t  a purchaser of t h e  
l e g i l  t i t l e  who buys i n  good fa i th ,  for  vzlue, and without notice of any 
p i o r  equi t ies  ex i s t i ng  in favor of t h i rd  par t ies  would not take subject 
thereto. This means that a pu rckse r  from a devisee under the f i r s t  n i l 1  
i s  protected i f  he buys in good fa i th ,  for value, and without notice. H i s  
t i t l e  cannot be a f fec ted  by any devisee under a l a t e r  w i l l .  

However, i f  the  purchaser buya from an he i r  when there has been a 
d i s t r ibu t ion  based on a supposed intestacy, he w i l l  not be s o  f u l l y  pro- 
tected. Probate Cole Section 322 provides t h a t  his t i t l e  K i l l  be subject  
t o  inconclusiveness f o r  four years. If a w i l l  is p-obated within four 
years a f t e r  t h e  decedent's death, or m i t t e n  notice thereof i s  recorded 
within t h a t  time, the purchaser w i l l  not  be protected against  a devisee of 
the w i l l .  Otherwise, the purchaser w i l l  be protected if he meets the re-  
quirements of a bona f i d e  plrchaser. 

Probate Code Section 1222 provides: 

'W-ien an  order i s  made se t t i ng  apar t  a homestead, confirming 
a s a l e  or  making d is t r ibu t ion  of r e a l  property, or  determin- 
ing any other matter affect* the t i t l e  t w r e e l  property, a 
c e r t i f i e d  copy thereof must be recorded in the off ice  of the 
county recorder of each county in which the  land, or  any p r t  
thereof,  l i e s ;  and from the time of f i l i n g  the  sane f o r  rec- 
ord, notice i s  i m p r t e d  t o  a l l  persons of the contents there- 
of. " 

The r e s u l t  of this provision of the  code is  t h a t  a purchaser of r e a l  
p r o p r t y  must check the records of t h e  county recorder's off ice  t o  f i n d  
whether any probate orders or  decrees have keen f i l e d  a f fec t ing  the r e a l  
property he i s  in te res ted  i n  plrchasing. Also, he must check t o  see If 
any writ ten not ice  of any devise has been recorded i n  the county record- 
e r ' s  off ice  under Probate Code Section 322. He must then check the minutes 
of the c le rk  of the  probate court t o  f ind  whether a w i l l  had been admitted 
t o  probate involving a devise of this r e a l  property. 

Som of t h e  types of orders required t o  bs recorded include: 

(1) Order t o  complete contract  of s a l e  of r e a l  property by a convey- 
ance. Probate Code Section 852. 



(2) Order t o  lease  r e a l  property. Probate Code Section 8L2. 

(3) Oraer t o  give t r u s t  deed. Probate Code Section 832. 

) Order t o  en te r  contract  of sa le  or give option t o  pa-chase min- 
i ng  claim or  property worked as a mine. h o b a t e  code Section 
811. 

The p-evious discussion has irrpolved instruments which involve an en- 
cumbrance on r e a l  property o r  which a f f e c t  r e a l  p r o p r t y  in sone mamer. 
Poners of a t torney i n  themselves do not a f f ec t  r e a l  p rop r ty .  They merely 
create  an  agency re la t ionsh ip  between two parties. The typs of pmers 
t h a t  are important f o r  the  plrposes of t h i s  paper a r e  those which author- 
i z e  the  agent t o  make nconveyancesn of r e a l  proparty. The question of 
whether they  a r e  proper t o  =cord or  not is pa r t l y  s e t t l e d  by s t a tu t e  and 
pa r t l y  by jud ic ia l  decisions. 

The 1850 s t a t u t e  concerning Conveyances expressly s t a t ed  t h a t  a power 
of a t torney was not a nconveyancell within t h e  meaning of the  recording 
s ta tute . (8)  However, Section 27 of the 18.50 s t a tu t e  provided f o r  t h e  re- 
cording of cer ta in  types of powers of attorney, the most important being a 
power of a t torney t o  convey r e a l  es ta te .  The case of Jones v ?Aarks,(7) --- 
decided under the  1850 s ta tute ,  held t h a t  t h i s  did not authorize the re- 
cording of powers of a t torney t o  make w i l l s ,  leases f o r  a term not exceed- 
ing  o m  year, executory contracts f o r  t h e  s a l e  or purchase of lands, and 
pouers of attorney, since these documents were not c lass i f ied  a s  "conv---- -J 

ancesn. 

When t h e  codes were adopted in 1872, only one provision was mde f o r  
the recordation of a power of attorney. This provision i s  C i v i l  Code Sec- 
t i o n  2933, which states:  

"A power of a t torney t o  emcute a mortgade must be in writing, 
subscribed, acknorledpd, or p-wed, cer t i f ied ,  and recorded i n  
l i k e  manner a s  poaers of a t torney f o r  grants of r e a l  property." 

Pr ior  t o  19&7 there was no provision f o r  t he  recordation of powers of 
a t torney f o r  grants of r e a l  property. In  19k7 there  ms added Government 
Code Section 27322, pov id ing  f o r  the  recording of powers of a t torney t o  
convey r e a l  property. 

Before this section was added, it was held t h a t  a power of a t torney 
t o  execute an instrument other than a mortgage was not authorized t o  be 
recorded since it did not const i tute  a "conveyancen under Civ i l  Code Sec- 
t i on  1215 and there  was no spec i f ic  provision covering such powers of a t -  
torney.(lO) 

Before Goverlrment Code Section 27322 was added i t  was held that a 



po-rier t o  release a mortgage was not t o  be recorded, since it %as neither 
a "conveyance" nor a power t o  execute a mortgage.(ll) A t  the  present tine 
it would probably be t rea ted  a s  a power of attorney t o  "convey" since the 
term rlconvey" includes any instrument which may a f f ec t  t i t l e  t o  r e a l  p r o p  
e r ty .  A release of a mortgage does a f f ec t  the t i t l e  t o  r e a l  property and, 
therefore, a power of a t torney t o  re lease  a mortgage would be a power of 
attorney t o  csnvey.(l2) 

The e f f ec t s  of recording a power of attorney a re  as follows. The rec- 
ord w i l l  be notice t o  subsequent p c h a s e r s  of the extent of t h e  attorney's 
authority. For example, i f  the power xerely gives him authori ty  t o  lease 
but not t o  s e l l  r e a l  p r o p r t y , a  subsequent parchaser w i l l  be charged with 
notice t h a t  the a t torney had no authori ty  t o  s e l l .  If there  i s  then a con- 
veyance by t h a t  a t torney the subsequent plrchaser wouldbe on notice of the  
f a c t  t h a t  the  a t torney was unauthorized t o  t ransfer  t i t l e  t o  t he  property 
and t h a t  therefore, there  i s  a defect  i n  the t i t l e  which the  purchaser i s  
acquiring. 

In addition, the  p w e r  of a t torney may be admitted i n  evidence without 
fur ther  proof of a u t h e n t i c i t y i f  it has been properly recorded. This mas 
he13 i n  the case of Jones v Wka discussed above. - - -, 

Tihen a polver of a t torney is not recorded, it w i l l  not a f f e c t  the va- 
l i d i t y  of t h e  pmer  a s  between the pa r t i e s  t o  it.(13) There i s  a question, 
hmever, a s  t o  whether t h i r d  par t ies  w i l l  be t r ea t ed  a s  having notice of 
t he  existence of the power i f  the conveyance made by v i r tue  of t he  p e r  is 
recorded, bu t  t he  power of a t torney i s  not recorded. Sme courts have held 
i n  s t a t e s  other than California, t h a t  a subsequent purchaser who checks the 
record w i l l  be plt on inquiry when he discovers a conveyance made by an a t -  
torney and w i l l  have t o  invest igate  t o  discover whether the a t torney in 
f a c t  was authorized under a p e r  of at torney even though the  p e r  was un- 
recorded.<fi) This would seem a l o 5 c a l  conclusian althou* the CaYifornia 
courts have not decided t h i s  s p c i f i c  question. It would seem tha t  the 
subsequent plrchaser would be required t o  i n w s t i g a t e  every conveyance mde 
by an agent t o  determine whether t he  agent was properly authorized or not 
and he, therefore, should be held t o  have notice of anything he would have 
discwered by a reasonable investigation. 

A revocation of a power of attorney i s  required t o  be recorded i f  the  
i n s h e n t  creating the power has been recorded a s  reauired by the  co*. 
Failure t o  record means t h a t  t he  pwer  of a t torney i s  not revoked a s  t o  
t h i rd  par t ies .  C i v i l  Code Section 1216 states a s  fo l lms :  

"No instrument containing a power t o  c a v e y  or execute inst ru-  
m n t s  a f fec t ing  r e a l  property, which has been recorded, i s  re- 
voked by any a c t  of the  p r t y  bp *om it was executed, unless 
t he  i n s t r m e n t  containing such revocation i s  a l so  acknowledged 
or proved, c e r t i f i e d  and recorded, in the sam off ice  in which 
the  instrument containing the pwer  was recorded." 



D. TAX L m S :  -- 
Government Code Section 27330 provides fo r  the f i l i n g  of notices of 

l i ens  f o r  federal  taxes. It s ta tes :  

"Notices of l i e n s  f o r  in te rna l  revenue taxes payable t o  the 
linited States  and ce r t i f i ca t e s  discharging suc!! l i ens  my 
be f i l e d  in the of f ice  of the county recorder of the  county 
u i th in  which the  proper* subject to the  l i e n  i s  situated." 

Section 27331 provides fo r  a special  federal  l i e n  tax index to be 
kept and a special book f o r  the or iginal  notices. 

Government Code Section 27332 provides f o r  a special  method of 
recording the  cer t i f ica tes  of discharge of any tax l i en .  These books 
a re  discussed in Chapter 3, "I'lanner of Recording." 

In addition t o  notices and cer t i f ica tes  i n v o l v i n ~  federal  tax l i e r s  
there a r e  provisions in the California Revenue and Taxation Code provid- 
ing for  recording of ce r t i f i ca t e s  of taxes not paid t o  the S ta t e  of 
California. Section u 9 5  provides f o r  the f i l i n g  of these ce r t i f i ca t e s  
and the creation of a l i e n  against  r e a l  property when they are  recorded. 

There a r e  various other provisions in the Revenue and T a ~ t i o l l  Code 
covering recording of tax deeds, Lis Pendens in actions involving tax 
deeds, records of conveyances t o  the  s t a t e ,  and other tax matters. A 
br ie f  reference here  to these records is suf f ic ien t .  It i s  important, 
however, t o  remember t h a t  some records involving taxes and assessments 
will not  be found in t h e  County Recorder's o f f ice  and u i l l  necessitate a 
check of records i n  various other off ices ,  when a person i s  interested 
in purchasing r e a l  property. 

E. MARRIAGE SETTLEMEKT CONTRACTS: 

Sections 178, 179, 180 of the C i v i l  Code provide for  the formalit ies 
required f o r  such marriage settlement contracts. 

Section 178: " A l l  contracts fo r  marriage settlements must be i n  
writing, and executed and achowledged o r  proved 
in l i k e  manner as a grant of land i s  required t o  
be executed and acknowledged o r  proved." 

Section 179: "When such contract i s  acknowledged or proved, it 
must be recorded in the  of f ice  of the recorder of 
every county in which any r e a l  e s t a t e  may be s i tu -  
a ted  which is granted o r  affected by such contract." 

Section 180: "The recording o r  non-recording of such contract 
has a l i k e  e f f ec t  as the recording or non-recording 
of a grant of r e a l  property." 



F. OFLDER OF COXlEi~BiATI~l~: -- 
Section 1253 of the Code of Civil  Procedure provides: 

"When pyments kave been made and t h e  bond given, i f  the plain- 
t i f f  e l e c t s  t o  give one, as required by the last two sections, 
the  court must mke a f i n a l  order of condemnation, which must 
describe the p r o p r t y  condemned and the purposes of such con- 
demnation. A copy af the order must be f i l e d  i n  t h e  off ice  of 
the  recorder of the county, and thereupon the  property des- 
cribed therein  s h a l l  ve s t  in the p l a in t i f f  fo r  the purposes 
therein  spc i f i ed . "  

G. ORDER OF RELEASE OR DISCHARE OF A l T A W N T :  -- - - 
Section 559 of the Code of C i v i l  Procedure ~ o v i d e s  

"...whenever an order has been made discharging ar releasing an 
a t t a c b n t  upon r e a l  property, a ce r t i f i ed  copy of such order 
may be f i l e d  i n  the  off ices  of t h e  county recorders in  which 
the notices of attachment have been f i l ed ,  and be indexed i n  
l i k e  mnner." 

Section 560 provides f o r  the method in which t h e  attachment should 
be released and the re lease recorded. These matters a r e  discussed 
i n  Chapter b, Wanner of Recording." 

Section 733 of the Code of Civil Procedure provides fo r the  recording 
of cer t f l i ca tes  of redemption given by the person t o  whom the  debtor pays 
the money t o  redeem the property sold under execution s a l e  by the sher i f f .  
This sect ion provides: 

"Upon a redemption by the debtor, the person t o  whom the pay- 
ment i s  made must execute and deliver t o  him a c e r t i f i c a t e  of 
redemption, acknowledged or proved before an of f icer  authorized 
t o  take achorledgments of conveyances of r e a l  property. Such 
ce r t i f i ca t e  must be f i l e d  and recorded in t h e  off ice  of the  re- 
corder of t h e  county i n  which the property i s  situated,  and tb 
recorder must note the record thereof in the margin of the rec- 
ord of t he  c e r t i f i c a t e  of sale." 

I. SATISFACTION - (JF JUDWENT: 

Section 675 of the Code of Civ i l  Procedure provides for the m n m r  of 
s a t i s f ac t ion  of a Judgment and f o r  the manner i n  which the sa t i s fac t ion  
may b e  entered and r ecmded. 

men the  abs t r ac t  of judgment has been recorded, t he  nnnner of re -  
cording the  sa t i s fac t ion  i s  as follows. 

Section 675 mentioned above povides:  



"Whenever an abs t rac t  of t h e  judgment has teen recorded with 
t he  recorder of any county, s a t i s f ac t ion  thereof made in the 
manner of an achmledgment of a conveyance of r e a l  property 
may be recorded, or an entry thereof may be made i n  the m a r -  
gin of the recorder 's  rzcards, signed by the  judgment credi- 
t a r  o r  assignee of record or by the attorney, unless a revo- 
cation of his authori ty  is recorded. Said signature t o  t h e  
marginal re lease  must be signed in the presence of the re- 
corder who must c e r t i f y  t o  s a m  as  provided in section 2938 
of t he  C i v i l  Code f o r  sa t i s fac t ion  of a m o r t g a ~ . "  

J. Government Code Section 27322 which provides f o r  the  documents 
which the recorder s h a l l  record, includes: 

(1) "Notices of preemption claims." 

f 2) n % r t i f i e d  copies of any peti t ion,  with t h e  schedules omitted, 
f i l e d  in, and ce r t i f i ed  copies of any order or decree made or 
entered in any proceeding under the  National Bankruptcy Act." 

K. CFRTIFIED COPIES: 

C i v i l  Code Sections l213 and 1218 p rwide  for the recording of cer- 
t i f i e d  copies of an instrument which has been recorded in a d i f fe ren t  
county. A ce r t i f i ed  copy of t he  record may a l so  be recorded i n  a dif -  
f e r e n t  county. The record of the ce r t i f i ed  copy w i l l  have the  same 
force and e f f e c t  as if it 16s the  or ig ina l  instrument. 

. .. 
Recording of c e r t i f i e d  copies is discussed fur ther  in Chapter 3, 

"Time and Place of Recording." 

In cer ta in  cases, e r t l f i e d  copies a r e  recorded ra ther  than the orig- 
i n a l  instrument. For example, Cownmtent Code Section 27326 provides f o r  
the  recordation of c e r t i f i e d  copies of f i n a l  judgments or decrees affezt-  
i n g  t h e  t i t l e  o r  possession of r e a l  property. 

Goverrment Code Section 27329 pov ides  f a r  the recordatTor, of instru- 
writs when the  record of an instrument has been lo s t ,  injured, or  des- 
troyed by c o n f l a g ~ t i o n  o r  other public calamity. 

V. mSTRUMENTS INVOLVING PHLSONAL PRCPFATY: 

The general recording s t a t u t e  applies only t o  instruments which a f -  
f e c t  r e a l  property. Instruments involving personal property may be re -  
quired t o  be recorded under varicxls sections of the codes and provision 
made f o r  the e f f e c t  of such recordation. Sore of the  types of instru- 
ments involving p e r s o ~ l  property authorized by various s t a tu t e s  are as  
f ollaws: 



(1)  Mortgages of personal property and crops (SC Sec. 27322, CC Sec. 
2963). 

(2) Inventory of spouse's personal property (CC Sec. 165-166). 

(3) Notice of intended sale,  t ransfer ,  o r  assignment, o r  mortgage of 
ce r t a in  personal property. Bulk Sales Act. (CC Sec. 3&0). 

(k)  Conditional sa les  of l ivestock and cer ta in  other cha t t e l s  (CC 
Sec. 2980). 

Sections 2955-2978 of t he  C iv i l  Code provide f o r  the execution and 
recordation of mortgages involving personal property. Section 2963 pro- 
vides  : 

"Except as it is otherwise in t h i s  a r t i c l e  provided, mortgages 
of personal property or crops may be aclmouledged o r  proved 
and ce r t i f i ed ,  and recorded, and when recorded a s  provided in 
t h i s  a r t i c l e ,  s h l l  have l i k e  e f f ec t  as the  recording of con- 
veyances of r e a l  property." 

This code sec t ion  then provides f o r  the  recordation of f i c t i t i o u s  
mortgages in a manner similar t o  recording of f i c t i t i o u s  mortgages on 
real property. 

However, a d i s t inc t ion  is made in the e f f ec t s  of f a i l u r e  t o  record 
a r e a l  property mortgage and a personal propertymortgage. When a r e a l  
property mortgage i s  not recorsed, Civ i l  Code Section 121L makes i t  void 
as to subsequent purchasers and mortgagees who meet the  requirements of 
"bona f i d e  purchasers" and uho record f i r s t .  

Civ i l  Code Section 2957 s t a t e s  t h a t  a cha t t e l  mrtgage i s  void as 
aga ins t  c red i tors  of t he  mortgagor and subsequent purchasers and encum- 
brancers of t he  property i n  good faith and for  value unless it is 
acknowledged, proved and cer t i f ied ,  in l i k e  nanner as grants of real 
property and recorded. 

This mans t h a t  an unrecorded cha t t e l  mortgage i s  void as against  
subsequent credi tors  as well as purchasers, whereas an unrecorded real 
property mortgage is void a s  to subsequent purchasers and mortgagees 
only. An unrecorded cha t t e l  mortgage is also void as t o  pr ior  credi tors  
of t he  mortgagor according to t he  term of the s t a tu t e .  

Since the  subject  of t h i s  paper covers recording of instruments involv- 
i ng  r e a l  property, the problems of cha t t e l  mortgages w i l l  not  be considered 
f u r t h e r  . 



Generally, these contracts are  not required t o  be reccrded in California. 
There are ,  however, some contracts involving spec i f ic  cha t te l s  which reqcire 
recording within a specified period o r  they w i l l  be void as  to  bona f ide  p'x- 
chasers and cer ta in  credi tors  and. encumbrancers. These contracts a r e  ones 
involving l i v e  stock and other animate chat te ls ,  equipment and mchinery use6 
f o r  mining purposes. C iv i l  Code Section 2960 covers this subject .  

A f i x t u r e  consis ts  of personal property which i s  attached to r e a l  prcp- 
e r ty  or uhich i s  intended to become a par t  of r e a l  propert;.. It is a hybrtd 
form of property, but is usually c lass i f ied  as r e a l  property. 

It has been indicated t h a t  instrun.ents which involve f ix tures  such as 
conditional sa les  contracts, cha t te l  mortgages, and leases  of f ix tures  are  
subject  t o  the general recorcling s t a tu t e .  This means t h a t  in order to con- 
s t i t u t e  notice t o  subsequent purchasers of the  land such instruments must be 
recorded in the same place and manner as  grants of r e a l  property.(15) It 
uoald, therefore, be t n e  t h a t  by properly recording such instruments the? 
~ ~ i l l d  be protected by the general recording s k t u t s s  against  subsecpent pix- 
chasers of the  land a?d against  p r io r  unrecorded instruments. This should 
be the log ica l  r e s u l t  of holding t b a t  they need recordirlg t o  eive notice to  
subsequent purchasers of tne  lad, but the Tield is s t i l l  i n  confusion. 
%ere a r e  confiicting vie% of t he  question of how f a r  a c h t t e l  zortgagee 
or  conditional s e l l e r  w i l l  be protected aga:.nst a s u b s q l e n t  p r c i u e r  of 
the h d  because of the recordation of h i s  cha t te l  mortzage or  conclitional 
s a l e s  contract. (16) 
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Chapter 3: T E E  AND PLACE OF RECOPBING --- 
W ~ n i v c r s i t y  of Southern California) 

The benefits  of recording under the  general recording s t a tu t e  only r e s u l t  
when an i n s t r m e n t  i s  properly: recorded. The former chapter s t ressed the re- 
quirement t h a t  the  document which i s  recorded must be a ncoweyance". That i s ,  

it must be an " inst rment"  as defined i n  the case of Hoag v Howard and it must 
a?fec t  r e a l  property, i n  order t o  be recorded under the general recording stat- 
ute .  A s  was discussed above, although a document i s  not s t r i c t l y  a nconveyar;ce" 
it may be recorded under a d i f f e r en t  s t a t u t e  and have the  benefits  of recording 
which t h a t  par t icu la r  s t a t u t e  provides for .  

This chapter s t resses  the time within which an "instrumentrT must be re -  
corded and the e f fec t s  of f a i l u r e  to record within that time. 

Also, it emphasizes +he requirement t h a t  the f q i n s t m e n t "  must be recorded 
i n  the  proper place i n  order t o  have the benefits  of the general recording 
s t a t ~ t e .  

Tne California recording s t a t u t e  does not require a "conveyancen to be re- 
corded u i th in  any specified perioP of t ine .  It my be recorded a t  a q -  time 
a f t e r  its execution. Howe~er, &?tii the  document is recorded, no protectioo 
w i l l  be given against  ce r ta in  *rti par t ies .  The document w i l l  be val id  as  be- 
tseen the pa r t i e s  thereto,  even i f  it i s  never recorded. 

C . 
A t  common law, there  was no provision f o r  recording. The instrument which 

was executed first in time was given protection against subsequent bond f ide  
purchasers c l a i i i ng  d e r  instruments which were executed subsequently. There 
was no protection against  claimants under pr ior  instruments even though the sub- 
sequent purchaser had no notice of these pr ior  instruments. 

An exception was made when a subsequent purchaser acquired the lega l  t i t l e  
ar.d the pr ior  purchaser only acquired the equitable t i t l e .  In t h a t  case, the 
connon law gave tine subsequent purchaser protection against  the pr ior  purchaser 
provided the subsequent purchaser obtained h i s  t i t l e  i n  good f a i t h ,  f o r  value 
and without not ice  of the  pr ior  equitable t i t l e .  

These were the cornman law rules  of p r ior i ty .  The California recording 
s t a t u t e  has changed these ru les  t o  a cer ta in  extent. A t  t he  present time, un- 
der  t he  California s ta tu te ,  p r io r i t y  i s  dependent upon time of recording gen- 
eral ly .  There a r e  a few exceptions t o  t h i s  r u l e  which wi l l  be considered below. 
The d e s  of p r i o r i t y  nMch a r e  applied a re  as follows: 

(1) Between two UNREWWED instruments: 

This s i t ua t ion  is not covered by the recording ac t s .  Here, the  comnon l a w  



r d e  i s  r e l i e d  on, and the instrument which i s  s e c c t e d  f i r s t  i s  given prior- 
i t y  over &--$- k t r m e n t  exec~ ted  subsequently. 

(2)  Between a RECORiXE AND PfiIOFt UKXEXILCiD i n s t m e n t :  

C iv i l  Code Section 12I.h states: 

Vvery conveyance of r e a l  pro pert,^, other than a lease  f o r  a t e r e i  
not  exceed- one year, is void as  against  any subsequent purchaser 
o r  mortgagee of  the same property, o r  a q  p a r t  thereof, in good 
f a i t h  and f o r  a valuable consideration, uhose conveyance i s  f i r s t  
duly recorded, and as against  any judp.ent affect ing the t i t l e ,  un- 
l e s s  such conveyance s h a l l  have been duly recorded pr ior  to the re- 
cord of notice of action." 

This means t h a t  the  subsequent purchaser w i l l  be protectet  a g a h t  a 
p r i o r  unreco&ed instrument, provided he coqAiec! with the terns  of r i v i l  
Code Section 121h and purchased i n  good f a i t h ,  without notice, f o r  value, 
and reccrded h i s  i n s t m e n t  f i r s t .  

This s t a t u t e  requires t ha t  the  subsequent purchaser mtm record 
h i s  instrumect. Tinis mans tha t  the record must be proper. I f  there  i s  

e r r o r  made in the  recording process or  q v  prerequis i tes  not complied 
u i th ,  t he  purchaser w i l l  not be protected.(l)  He nust  a lso record. an "in- 
s t rmen t " ,  wflich i s  of t he  type authorized by the  general s t a tu t e .  Finally,  
of ccurse, he nust have purchases i n  good f a i t h ,  without notice of tke for-  
mer "conveyance", and paid value. If any of these r e q l i s i t e s  have not beer. 
complied with, the purchas& w i l l  not be protected against  thee-e pr ior  in5 t . r~-  
ments. I n  addition, he w i l l  not be protected himself, against  subsequent pir- 
chasers who meet the  requirements of Civ i l  Code Section 121b. The record of 
h i s  i n s t m e n t  u i l l  not give constructive notice to  subseque~t  purchasers un- 
der  the terms of Civ i l  Code Section 1213. 

If these matters a r e  not conplied with, the r e su l t  w i l l  be t h a t  the in- 
strument w i l l  be t r ea t ee  u i f  it had never been recor2ed. The conunon law 
r u l e  of f i r s t  i n  time w i l l  then prevai l  a s  between the subsequent purchaser 
who improperly records and a p r io r  unrecordeZ instrument. H i s  instrwnent 
w i l l  a l so  be t reated a s  i f  unrecorded as  against  a subsequent bond f ide  pur- 
chaser *o properly records. 

( 3 )  As between two 3ECCWD IIJSTRLKWTS: 

This is the s i t ua t ion  in which time of recording i s  so inporta?t. ?he 
general r u l e  i s  ordinar i ly  s ta ted  t h a t  the f i r s t  to record w i l l  have prior-  
i t y  over pa r t i e s  who subsequently record. The person who records f i r s t  m y  
be e i t h e r  a pr ior  purchaser who reccrds l a t e r ,  o r  a bona f i d e  purchaser who 
purchases subsequently and records subsequently. In  e i t he r  s i t ~ a t i o n ,  t h t :  
first t o  record K i l l  be protected against  purchasers who record l a t e r  and 
against  p r io r  unrecorded instruments. 

There is a question a s  t o  when an i n s t m . e n t  i s  considere2 recorded i n  



orcier t o  determine which party has recorded first. 

Civ i l  ?ode Section l l 7 0  s t a t e s  "An instrument i s  deemed to be recorded 
when, being duly acknowledged o r  proved and c e r t i f i e i ,  it i s  de*posited i n  the 
recorder's office,  - ~ i t h  the proper orf icer ,  f o r  record." 

C iv i l  Code .Section 1213 then s t a t e s  "Every conveyance of r e a l  propert? 
ac:kno>rledged o r  proved azd ce r t i f i ed  =d recorded ~ e s c r i b e d  Q l a _ r !  fr:m 
the  time it is f i l e 5  with the recorder for  record i s  constmctLve notice o' 
t he  contents thereof t o  sub,sequent purchasers and mortgagees." 

If C i v i l  ?ode Section 1170 were the only s t a t l t e  involved we c o d d  say 
<kit the  i n s t r u w n t  i s  recorded when deposited for  record with t h e  proper pre- 
req.:isitss. This w9dd nean that the f i r s t  party who dropped h i s  5.nstru;ler.t 
i n  t ne  of f ice  and received the f i r s t  f i l i n g  number would always be protects2 
a;alnst subsequent purchasers regardless of what happened a f t e r  t h a t  i n  the 
recording p r x e s s .  

iiouever, Civ i l  ,>ode sect ion 1213 requires t h a t  the instrument be recorded 
a s  prescribed 'y law, before the purchaser can be p ro t ec t e j  against  subseq-sent 
pa r t i e s  who record. Tnis means tha t  the instrument must be properly trans- 
cribed and i n d e x 4  by the recorder before a !  protection can be given to  sach -- 
a p - x d ~ a s e r .  I f  there  i s  no e r ror  mde i n  t raascr ipt ion o r  indexing, the pur- 
chaser w i l l  be protected from the time the instrunent is completely recorder!. 
The Sasis  f o r  t h i s  i s  t h a t  he i s  the f i r s t  to be conpletely r ecoded  and >as, 
therefore,  min ta ined  h i s  cannon l a u  pr ior i ty .  There is generalljr no neces- 
s i t y  to discnss constructive notice from the record. Proper recording will  
;hen require: .. . 

(1 )  Document mst 50 an "instriunent". 

(2)  Prerequisites rnust be complied with, e.g. acknowledgnent o r  proof and 
cer t i f ica t ion .  

( 3 )  Document must be properly f i l e d  f o r  record. 

( b )  Document must be properly transcribed and indexed. 

I f  a l l  these a r e  complied with, the purchaser w i l l  be protected against  
subseqaent bona f i d e  purchasers and against  p r ior  unrecorded instruinents. O f  
coilrse, if the subsequent purc'naser i s  not bona f ide,  recording w i l l  not be 
necessary t o  havo protection against  such purchaser. 

There a r e  soqe s i tua t ions  i n  which p r io r i t y  of record i s  not  controlling. 
If a z i o r  deed i s  recorded after a sdbsequent 3eed, between the grantees of 
these twodeeds, tine ~ r a c t e e  w3o f i r s t  records w i l l  be given p r i o r i t y  it he 
is a bona f i d e  ?urc:?aser even though he +bok under a subsequent deed. T h i s  
is in kee?ing with the Zalifornia r u l e  that the f i r s t  party 'to record properly 
w i l l  be ziven pr ior i ty .  If, however, the grantee of tine purchaser who took 

the deed executed subsequently but f i r s t  recorded records h i s  instrument 



he w i l l  be put  on not ice  from the record of the deed executed first but which 
was recorded l a t e r .  This subsequent purchaser would be put on notice t ha t  
there  was  a deed p r io r  in time and therefore,  he could not claim as  a bona 
f i d e  purchaser without not ice  when he purchases and would take subject  to  the 
i n t e r e s t  of the  grantee under the  deed pr ior  in time but subsequent i n  recor2- 
a t ion.  

However, t n e  purchaser from the grantee under the deed subsequent i n  t i m  
but f irst  in recording, ,can s t i l l  prevai l  by showing h i s  grantor was a bona 
f i d e  purchaser and he takes whatever t i t l e  h i s  grantor had which as  show 
above i s  a t i t l e  which i s  f r e e  of the  conveyance which was f i r s t  i n  time but 
subsequent i n  recording. 

A discussion of t h i s  problem w i l l  be found i n  Chapter 9 ,  en t i t l ed  Y f f e c t  
of Becording Instruments not in the Chain of Tit le." 

Another s i t ua t ion  i n  which p r io r i t y  cannot be completely deterrrined k y  the 
record i s  as follows: 

A executes a deed to C and l a t e r  -- executes a deed t o  3.  The deed t o  B i s  
in ten t iona l ly  dated f i r s t  and recorded f i r s t .  The deed t o  C although actual ly  
f irst  in time i s  dated l a t e r  and recorded l a t e r  than the deed t o  o. J will i n  
f a c t  be a subsequent purchaser in point of t i m *  and wi l l  have to prove good 
f a i t h ,  payment of value and lack of notice i n  order t o  prevail ,  i n  addition 
t o  recording f i r s t .  The date ra i ses  a presump~ion t h a t  the instrument. was exe- 
czte3 on t h a t  date  hut i n i s  can be rebu%ted.(2) 

If B conveys t o  another p?zchaser t h a t  purchaser h i l l  not. be p t  on notice 
from the  record of t he  deed to C, s ince it was recor?ed l a t e r  and dated l a t e r  
than the deed to 2, h i s  grantor a n t  therefore, i s  not in h i s  chain of t l z i i .  
Chaster 9 ,  "Effect of Zecording I n s t m e n t s  not i n  the Chzin of Ti t le"  Sic-  
cussed problem s i n i l a r  t o  tr,is. 

Tne case of Donald -- v Jea l s (3 )  i l l u s t r a t e s  the ru le  t ha t  p r io r i t y  depenc?~ on 
the s t a t e  of the record a f t e r  tne instrument has -been copied. Tne f i l i n g  dates 
and nmbers which a r e  stamped on the instrument when it i s  f i l e d  a r e  not deter-  
minative of p r i o r i t y  when errors  in copying occur. F.0 instruments were ee- 

was efi- posited successively on different. dates and the correct, date  of depo.," -. 
dcrsed on the  i n s t ~ m m t s  as reqoired by Gnverninerit. CO?e Section 27320. %QW- 

ever, when the instruments were c o p i d  i n t o  the record book, the  won,- dates 
of deposit  were shown a t  tb-e foot  of the  record. Sovernment Code Section 27320 
requires  t h a t  the  recorder s h a l l  show a t  the  foo t  of the record the f i l i n g  
number, the  exact time of reception, and the nane of the person a t  *ose r e q u e ~ t  
it is recorded. The e r ro r  made the recorder i n  Donale v Beals gave record 
p r i o r i t y  to the mortgage which %as actual ly  deposited l a t e 7 . T  court  held 
t h a t  i n  such a s i tua t ion ,  the record would be controll ing as t o  pr ior i ty .  The 
coin3 held t h a t  where there  was a conf l j c t  bstween the actnal  record as  it 
appears in the record book and the constructive record .mde by tine endorsement 
.npon the instxunent -&en it was deposited f o r  record, the  l a t t e r  must give way 
t o  t h e  former. The purpose of such a ru le  as established i n  Donald v 3 e d s  



i s  t o  pro tec t  subseqsent purchasers relying on the record. They w i l l  be safe  
i n  conc ludin~  t h a t  t he  record rec i tes  the  t ruth .  Any other ru le  would make 
the record useless. However, there are  a few cases which hold t h a t  a subse- 
quent purchaser w i l l  be require* t o  investigate t o  f ind i f  an e r ro r  had bee:: 
ma2e by the recorder in copying. These a r e  usually cases in which the e r ro r  
is immaterid o r  there  is something in the record giving a reasonable man an 
hdication t h s t  an e r ro r  had occurred. 

Finally, there  is a s i tua t ion  where the record of the instrument Shows 
xhat t he  pa r t i e s  intendec? as pr ior i ty .  For exaqple, i n  the case of Phelps v 
Rqerican Xor tga~e  Co.(h) the  instruments showe2 on . the i r  face which was t o  Le 
a f i r s t  l i en .  Vher they  were recorded, however, an error  was made and the 
j m i o r  l i e n  was recorded first. The record showed t h i s  l i e n  as  having p r i -  
o r i t y  from the  date of f i l i n g  and recording. The court, however, held t h a t  a 
subsequent purchaser could be put on notice of the p r i o r i t y  which was proper 
frcm reading the record of the instrument since it recited tha t  it was a 
junior l i e n .  Whenever there  is a statement of p r i o r i t y  in the instrument it- 
s e l f ,  t h a t  xi11 have precedance over p r i o r i t y  resul t ing from the date of re- 
cord in^ endorse2 i n  the record. 

There a r s  various documents not c l a s s i f i ed  as nconveyar.ces" whick. m u s t  - be 
recorded within a ce r t a in  time l i m i t  f o r  various purposes. These should be 
distinguished from Lke instruments discnssed above which were not required t o  
be recorded u i t h i n  any spec i f ic  time l i m i t .  Some of the documents which do 
require time l k i t s  a re  as follows: 

When an action i s  brought by an adverse possessor, Civ i l  Procedure 
Code Section 7b9 requires tha t  he f i l e  w i t h i n  ten days a f t e r  the 
f i l i n g  of the complaint a notice of the  pendency of the action, ir. 
the  o f f i c e  of t he  county recorder of t he  bounty where the property 
is s i t ua t sd .  I f  t h i s  is not done, he w i l l  not receive the protec- 
l i ~ o r a  which a Lis Pen3ens gives against purchasers from the d e f e ~ -  
dants. 

Code of Civ i l  Procedure Section 755 reouires the p l a in t i f f  in a p u -  
t i t i o n  act ion t o  f i l e  a Lis Penliens in the o f f i ce  of the recorder of 
t he  county or  comt i e s  i n  which t,he property is s i tuated,  - bznediatel-f --A 

a f t e r  f i l in r  the c o n ~ l a i n t  in the  superior court .  Failure t o  do t h i s  
meam %ha5 notice w i l l  not be ~ i v e n  of the action t o  purchasers fro:: 
the  other  par t ies .  

An attac.kent l i e n  becomes effect ive when a copy of the wri t  i s  re -  
corded and there  i s  no time l i m i t  f o r  t h i s  recording. However, the 
l i e n  may be l o s t  unless execution i s  levied under the writ within 
3.5 days next following the recording of the attachment in the re- 
cor3er's office.  Section 5L2a of the Code of Civ i l  Procedure pro- 
vides f o r  the  expiration of the l i e n  a t  the end of 15 days i f  t h e  
wr i t  is not properly executed. 



(h)  Nechanics' Lieas require various time l i m i t s :  

A s  was discussed il~ Chapter 2, t he  l i e n  is created immediately upon 
the furnishing of materials o r  performing of work on the Suilding.(5) 
However, such l i e n  cannot be enfsrced -mti l  the c la in  i s  files' .  This 
appears t o  be t rus  as between the par t ies  as well as against t h i r ?  

Time of recording a ??echani.csT Lien therefore,  a f fec t s  nereli- 
the  remedy of enforcement, ar.d not the existence of a l i en .  The time 
of f i l i n g  is as follows: 

(a )  The o r i 9 n a l  contractor must f i l e  h i s  c l a iq  of l i e n  uithirr 60 
d a p  a f t e r  completisn of h i s  contract. 

(b) Every o+,her person must f i l e  h i s  claim a t  any time a f t e r  he 
has ceased to perform labor, o r  furnish material and u n t i l  
30 days a f t e r  the  completion of such work of improverent. 

(c )  The owner s h a l l  within 10  days a f t e r  the conplet im of any 
contract  o r  work of improvement, o r  within 13 &:IS a f t e r  there 
has been a cessation of labor thereon for 30 dayz, fL1- a no?Ace 
of completion with the county recorder where the property i s  s i t u -  
ated.  

"In case such notice be not so f i l ed ,  t!ien a l l  nersoils c l a i - , i 2 ~  
the benef i t  of t h i s  chazter sha l l  have $0 da.5 ; : i thi?  which t o  
f i l e  t h e i r  c l a h s  of l ien. '?  CCP Section 11'?7. 

(5)  Mortgages of Real Prbperty: 

C i v i l  Code Section 2937 f o n e r l y  gave the msrtgagee a cer ta in  perio2 
of time within which to  record h i s  nortgage depending on where he 
l ived.  During t h i s  time he was protected against intervening parti-es 
who recorded f i r s t .  This provision was never enforced t o  any extent, 
however, and was repealed by California Code Amendvents of 1873-7h, 
page 261. 

(6) Chattel  Mortgages: 

ChattelmorLgages a r e  recorded i n  a manner similar t o  mortgages of 
r e a l  property. C iv i l  Code Section 2963 provides t h a t  record in^ sha l l  
have the  same e f f ec t  as recording of conveyances of r e a l  property. 
However, a difference e x i s t s  as to creditors.  A s  was discussed in 
Chapter 2, C iv i l  Code Section 2957 states tha t  a cha t te l  mortgage i s  
void aa against  credi tors  of the mortgagor as u e l l  as  Sona f ide  pur- 
chasers and mortgagees who record first. An unrecorded r e a l  pro7erty 
mortgage i s  merely void as against  bona f ide  purchasers and mortgagees. 

Time of r eco rdhg  a cha t t e l  mortgage is generally only important as  t o  
the  establishment and maintenance of p r io r i t i e s .  It i s  not necessary 
t o  the v a l i d i t y  of the  mortgage. 



However, in one s i t ua t ion  i t  is necessary t o  record a cha t te l  
mortgage iarmediately. The l a w  requires immediate recordation 
i n  l i e u  of immediately delivering the chat te l ,  in order that 
a cha t t e l  mortgage may be va l id  against  the  credi tors  of the 
mortgagor. If a mortgage is withheld beyond a reasonable t i n e  
ncesssafg f o r  i t s  being put  on record, it is voiZ a s  against  
credi tors  of the  mortgagor, regardless of whether they become 
credi tors  before or  a f t e r  i t s  execution.(6) 

Tnere a r e  various other instruments which a re  not va l id  even as between 
the par t ies  u n t i l  recorded. An exangle of t h i s  is a Declaration of Homestead. 
However, there  is no time limit on when these instruments nust  be recorded. 
They a r e  merely d l  aml void u n t i l  recorded. 

111. PLACE OF RXORDING -- 
An instrument a f fec t ing  r e a l  property t h a t  is en t i t l ed  t o  be recorded un- 

der  the general recording s t a t u t e  must be recorded in the o f f i ce  of the  county 
recorder of the  county in which the r e a l  property i s  s i tuated.  C i v i l  Code 
Section 1169 codif ies  this requirement in the folloking manner. "Instruments 
en t i t l ed  to be recorded must be recorded by the county recorder of the  county 
in which the r e a l  property affected thereby i s  situated." This means t h a t  
the  instrument o r  a copy of it must be f i l e d  in every county in which p a r t  of 
the  land l i e s .  Fai lure  to record i n  the proper county would mean t h a t  none of 
the benefits  of recording would follow. The instrument would be t reated as i f  
unrecorded. 

After such conveyance has been recorded i n  the  county where the r e a l  prop- 
e r ty  i s  s i tuated,  a ce r t i f i ed  copy of the instrument may be recorded in any 
other county. It w i l l  then have the same e f f ec t  a s  i f  the  or igindl  instrument 
ha6 been recordee there. 

I f  t he  o r ig ina l  has been recorded i n  some county other than the one b ie re  
the land l i e s  a ce r t i f i ed  copy of t h a t  conveyance nay then be recorded i n  the 
county *ere the  &nd l i e s .  

These ru l e s  apply with equal force t o  ce r t i f i ed  copies of the  record of 
an instrument that has been recorded. 

C i v i l  Code Sections 1213 and 1218 provide f o r  the  recording of ce r t i f i ed  
copies. These sections a r e  as follows: 

Section 1213: "and a ce r t i f i ed  copy of such recorded conveyance nay 
be recorded in aq- other county and when so recorded the record thereof 
shall have the same force and e f f e c t  as though it was of the or ig ina l  
conveyance and *ere such or ig ina l  conveyance has been recorded in  any 
county uhere the property therein  mentioned i s  not  s i tua ted  a c e r t i f i e d  
copy of such recorded conveyance may be recorded in the county  here such 
property is s i tua ted  with the same force and e f fec t  as if the or ig ina l  
conveyance had been recorded in such county." 



Section 1218: A A  cer t i f ied  copy of an instrument affect ing the  t i t l e  
to r e a l  property, once recorded, o r  a ce r t i f i ed  copy of the  record of 
such instrument m y  be recorded in arIy other county, and, when so re- 
corded, the  record thereof has the  same force and e f f e c t  as though it 
was of t he  o r i g i n a l  i n ~ t n u n e n t . ~ ~  

There a r e  very few cases interpret ing these provisions s ince it i s  gener- 
a l l y  c l ea r  what county is the proper one in which to  record an instrument. 
Three of these cases a r e  su f f i c i en t ly  important, however, t o  warrant discussion. 

In the  case of  K e n ~ e c &  v Gloster,(7) a homestead declaration w a s  executed 
in duplicate and one o r ig ina l  was f i l e d  in one county and the  other f i l e d  in 
another simultaneousl& since the land involved was s i tuated in these two 
counties. The cour t  held this was proper and s ta ted  "When an instrument is 
executed in duplicate, it is in e f f e c t  but  one instrument. Here the declara- 
t ion  was evidently executed in that way that it might m r e  conveniently and 
promptly be s e n t  to the  two county sea t s  f o r  record; and i f  it had not  been 
executed in duplicate, it c lear ly  could not have been recorded i n  both coun- 
t i e s  a t  t he  sane time..." 

In the case of Votmka _v Valentine, ( 8 )  a piece of homestead property uas 
par t ly  s i t ua t ed  in Napa County and par t ly  in Lake County. The m j o r  portion 
of the  land vas s i t ua t ed  i n  Lake County and t he  instrument was recorded there.  
It was never recorded in Nap. To understand this decision, it should be 
noted that the  declarat ion of homestead must be f i l e d  in the county where the 
land l i e s  i n  order to create  a homestead. The court held i n  t h i s  case t ha t  
s ince  a subs tan t ia l  portion of the land was s i tua ted  in Lake County, the home- 
s tead was va l id  as  tc~ t h a t  '$art of the land. It was not va l id  as  t o  the  pa r t  
of the  land s i t ua t ed  in Napa County, however. The court s ta ted  i t s  decision 
as f o l l o w :  "The homestead was duly recorded in the county of Lake. So f a r  
a s  this record discloses ,  the main amount of the  lands covered by said home- 
stead declarat ion a r e  located in the county of Lake. In point of f ac t ,  it has 
not been shorn t h a t  any subs tan t ia l  o r  valuable, o r  not ea s i ly  divis ible ,  pa r t  
of sa id  premises is located i n  Napa County. This being the s t a t e  of the record, 
we a re  constrained to hold that the homestead is  va l id  as t o  the lands des- 
cribed therein  which a r e  s i tuated within the county of Lake, wherein s a id  home- 
stead was duly recorded . . ." 

Green v Green(9) emphasizes t he  point that the instrument must be recorded --- 
in the  county i n  which the land l i e s  a t  t he  time of recording. The deed in 
t h i s  case was executed in  Pescadero tounship where the land was s i tuated.  A t  
t h a t  time t h i s  t o m h i p  uas p a r t  of Santa Cruz county. However, when the deed 
was recorded, this township had been severed from Santa Cruz county and annexed 
t o  San Hateo county. The deed was not  recorded u n t i l  a f t e r  t h i s  annexation and 
was then recorded in San Mateo county. The court  states: "The deed was pro- 
per ly  recorded in t h e  county in which the land was s i tuated a t  t he  time of re- 
cording (Civ. Code, Sec. U69), and a ce r t i f i ed  copy of the record uas prima 
f ac i e  evidence of the  execution of the  deed, since it was proved that the o r i -  
g i n a l  was not  in the possession o r  under the  control  of the p la in t i f f . "  



Special provisions a re  containea i n  the codes f o r  the recordation of home- 
steads, attachments, lis pendens, and other instruments which a re  not techni- 
cal ly  "conveyancesf' under the general recording s ta tu te .  Many of these sections 
require recordation in the county where the land l i e s .  For example, sone of 
these include: 

(1)  Attachments. CC? Section 5& 

"The l i e n  of the  attachment on r e a l  property attaches and becomes 
effect ive upon the recording of a copy of the writ, together w i t h  
a description of the property attached, and a notice t h a t  it is 
attached, with the county recorder of the county xherein said r e a l  
property is situated;. . . I '  

(2 )  Mechanicss Liens. CCP Section ll87 

The contractor and other par t ies  may f i l e  their claim of l i e n  " W i t h  

the  county recorder of the county o r  c i t y  and county in which such 
property or sone pa r t  thereof is situated." Fai lure  t o  f i l e  means 
t h a t  the l i e n  cannot be enforced. 

(3) Lis Pendens. CCP Section h09 

Fil ing of Lis Pendens is "in the of f ice  of the recorder of the 
county in which the property i s  situated." 

(4) Order of Condemnation. CCP Section 1253 

This order "must be f i l e d  in the of f ice  of th,e recorder of the  
county, and thereupon the property described therein shall ves t  
in the p l a in t i f f  f o r  the purposes therein specified." 

There are  some instruments, however, which may be recorded in counties 
other  than the one in which the  land l i e s .  These include: 

(1) Assignments f o r  the Benefit of Creditors: 

Civil Code Section 3h63 provides that such assignments must be recorded in 
the county of the assignor's residence a t  the  da te  of the assignment. If the 
assignor was not a resident,  the assignment must be recorded with the recorder 
of one county where the pr incipal  place of business was then s i tuated.  I f  the 
assignor was not  a res ident  and did not have a pr incipal  place of business i n  
the s t a t e ,  the assignment must be recorded with the  recorder of the county i n  
which the principal pa r t  of the assigned property vas then situated.  

According to C i v i l  Code Section 3463 Ff the  assignment is made by several  
assignors, it may be recorded in the county in nhich any of them resided a t  
the  date  of the assipment  o r  in which any of them not then residing i n  t h i s  
s t a t e  had a place of business. 



Civi l  Code Section 3466 provides that:  When an assigninent fo r  the benefit  
of credi tors  embraces r e a l  property, it i s  subject to the provisions of a r t i c l e  
Ir of the chapter on recording t ransfers  as  well a s  those of t h i s  t i t ls ."( lO) 

( 2 )  Judgments: 

Section 67Ir of the Code of C i v i l  Procedure provides: 

"An abs t rac t  of the judgment o r  decree of arrg court  of t h i s  s ta te ,  ..., n a ~  be recorded with the recorder of g county and from such 
recording the judgment o r  decree becomes a l i e n  upon all the r e a l  
property -- of the merit - debtor, not exempt from execution, 
such county, owned by h i m m e  time, o r  *ich he may afterwards - 
and before the l i e n  expires, acquire." 

This provision shows t h a t  a jud-gent may be recorded in arg. county. The l i e n  
wil l  extend, however, only to r e a l  property in the county where the judgment 
i s  recorded. 
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